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Attention: Pauli Gabb, Board Manager

Dear Sirs and Mesdames:

Re: Appeal of OHS Decision Letter: July 23, 2019 — Complaint from

T/ 604 684 6633
F/ 604 684 6632
harrisco.com
info@harrisco.com

Workplace Law
& Advocacy

We are the authorized representative for  (the "Employer) with respect to the
above matter. We are filing this submission with the Appeal Panel established by the Board of
Directors of the Yukon Workers' Compensation Health and Safety Board (the "Board") on behalf

of the Employer in support of the Notice of Appeal brought by the Employer from the July 23,

2019 decision rendered by the Board Investigating Safety Officers.

Background

1.  filed a complaint with the Board on November 27, 2018, alleging the Employer
took action against him because he sought to uphold the Yukon Occupational Health and
Safety Act (the "Ace') and Regulations.

2. In a letter dated July 23, 2019, two Board Investigating Safety Officers set out their
conclusions in relation to  November 27, 2018 complaint (the "Decision").

3. On August 13, 2019, one of the Board Safety Officers issued an Inspection Report with five
orders (the "Orders"). The Orders were delivered by mail and were received by the
Employer on August 20, 2019.

4. On August 30, 2019, the Employer filed a Notice of Appeal of both the Decision and the
Orders (the "Notice of Appeal").

Total page 1

1

1

1

1

sgotterm
Record 1 - Page 1 of 5



2

5. On December 20, 2019, the Board Manager advised that the Board of Directors had
established an Appeal Panel, and that the Appeal Panel noted the Notice of Appeal of the
Decision was received beyond the 21 day period set out in section 26(2) of the Act.

The Employer's Position

It is the Employer's position the Notice of Appeal of the Decision was not filed out of time and
that the Appeal Panel should proceed to consider the merits of the Employer's Appeal of both
the Decision and the Orders.

Discussion

In Canada, the correct approach to statutory interpretation remains that articulated in Rizzo &
Rizzo Shoes Ltd, [1998] 1 SCR 27, wherein the Court stated the following, at paragraph 21:

...the words of an Act are to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament.

The Employer submits that, properly interpreted, section 26 of the Act provides parties with a

right to wait to bring an appeal until an order has been issued.

Section 26(1) of the Act provides as follows:

(1) Any person aggrieved or any trade union representing a worker aggrieved by a decision or
an order given by the director, a chief officer, or a safety officer or the refusal of the director, a
chief officer, or a safety officer to give an order under the Act or the regulations, may appeal to
the board.

The Employer submits this subsection creates three classes of determinations that can be
appealed to the Board: (1) a decision; (2) an order; or (3) a refusal to give an order. It should be
noted that the latter determination — a refusal to give an order— specifically contemplates that
an order may not flow from a decision. The Employer submits this supports an intention to allow
parties to wait for an order before appealing a decision, as the statute recognizes there may be
no consequences flowing from that decision.

Having established the classes of determinations that can be appealed, section 26(2) then
provides the manner and timing of an appeal, stating:

(2) An appeal must be in writing and delivered to the director within 21 days after the date of
the direction or decision of the director, chief officer, or safety officer.

The Employer submits "direction", as set out under subsection (2), must be interpreted as a
synonym for both "order" and "refusal to give an order", otherwise the Act would provide for a
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right of appeal of those determinations under subsection (1), but would not provide a
mechanism and time limit for doing so. Accordingly, the Employer submits section 26(2) should
read be read as follows:

An appeal must be in writing and delivered to the director within 21 days after the date of the
[order, or refusal to give an order,] or decision of the director, chief officer, or safety officer.
[emphasis added]

In regard to the opening phrase "an appeal", the Employer notes that it is non-specific as to the
class of determination, and that it is singular. The Employer submits this supports that a single
appeal could relate to both an order and a decision.

In regard to the use of the word "or", the Employer submits it is critical this term was employed
without qualification because it creates a choice to make that singular appeal within 21 days of
an order or a decision. In other words, a party can decide between two alternatives. The
Employer submits this interpretation is harmonious with the Act because a party would be
prejudiced if they had to appeal a decision without knowing the consequences flowing
therefrom, or (given the statute contemplates the possibility of no orders being made) whether

orders would be made at all. In other words, a party needs to see both the decision and a
resulting order to understand the ramifications of the decision. In support of this interpretation
the Employer relies on the grammatical and ordinary use of the word "or".

The word "or" is defined in the Canadian Oxford Dictionary as follows:

1 a Introducing the second of two alternatives (white or black). b introducing all but the first, or
only the last, of any number of alternatives (white or grey or black; white, grey, or black).
2 (often prec. by either) introducing the only remaining possibility or choice given (take it or
leave it; either come in or go out)...1 [emphasis added]

Similarly, the Merriam-Webster Dictionary defines "or" as:

Used as a function word to indicate an alternative.'

In other words, the Employer submits the term "or", without more, creates two distinct
alternative options or choices. Because the term "or" must be read to create two distinct terms:
a "decision" and a "direction", the Employer submits the result is that an appeal must be
brought within 21 days of one or the other of the two distinct alternatives — ie. within 21 days of
the decision, or within 21 days of the order. In the present case, the Employer submits it chose
the latter as it was entitled to do.

The Employer further submits the language of section 26(2) does not support that an appeal of a
decision must be brought within 21 days of the decision, and that an appeal of an order must be

' The Canadian Oxford Dictionary, 1998, sub verbo "or".
2 Merriam-Webster.com Dictionary, online; <https://www.merriarn-webster.com>, sub verbo "or.
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brought within 21 days of an order. To interpret section 26(2) as requiring an appeal within 21
days of a decision is to read into that section language which does not exist. For example, if the
drafters of the Act wanted to impose a requirement that a decision be appealed separately from
a related order, they would have had to include additional language such as:

An appeal must be in writing and delivered to the director within 21 days after the date of the
direction or decision of the director, chief officer, or safety officer [which is the subject matter
of the appeal].

Absent similar language, the Employer submits section 26 cannot support a requirement that the
limitation period on a decision begins to run on the date it is determined, such that the limitation
period could pass before any orders (ie. consequences flowing from the decision) are
communicated to the party aggrieved by the decision and orders.

Finally, the Employer submits its interpretation of section 26 of the Act is consistent with the fact
the Board clearly notified the Employer of its appeal rights in the Orders, but not in the Decision.
In the Decision there is no reference to a 21 day limitation period, nor is there reference to an
appeal having to be made in writing. While the Decision does note the Act provides for appeals
of decisions, orders, or penalties, it is not specific as to whether those rights were triggered.

In contrast the Orders set out, in red writing at the top of the first page, that appeals must be
delivered in writing to the Director within 21 days of the "decision". Further, that section states:

...A decision which has been appealed remains in effect and must be complied with until an
inquiry has been concluded by the Board. [emphasis added]

The Employer submits the Board's determination that appeal rights should be clearly set out in
an order, but not on a decision, supports the statutory interpretation of section 26 set out
above — that a party has a choice to wait for an order before appealing a decision. In addition, in
its appeal right notification set out on the Orders, the Board has used the word "decision" rather
than "order to describe what may be appealed. The Employer submits this further supports the
right of a party to choose to wait for an order before appealing a decision.

Conclusion

For the reasons set out in this letter, the Employer submits the rules of statutory interpretation
support that the Notice of Appeal of the Decision was not filed out of time and that the Appeal
Panel should proceed to consider the merits of the Employer's Appeal of both the Decision and
the Orders.
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Accordingly, it is requested that the Appeal Panel confirm that the Employer's August 30, 2019

Notice of Appeal of the Board's July 23, 2019 Decision was brought within the requisite time

period under section 26 of the Act.

All of which is respectfully submitted.

Yours very truly,
Harris & Company LLP

Per:

rei : Scott A. McCann *
* Law Corporation

SAM/bnc

cc Client
GEN ERAL/008946.002/3112744.1
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Email:  

 

February 15, 2020 

 

By Email 

 

Board Of Directors 

Yukon Workers’ Compensation Health & Safety Board 

401 Strickland Street 

Whitehorse, Yukon Y1A 5N8 

 

Attention: Pauli Gabb, Board Manager 

 

Dear Sirs and Mesdames: 

RE: My Final Submission Objections To  Application For Appeal of the OHS Decision Letter: July 

23, 2019, and, My Rebuttal To  Submission Letter To The Board Dated February 5, 2020. 

I provide to the panel herein, my rebuttal to  authorized legal representative’s letter to the 

Board dated February 5, 2020, as follows; 

1) It is a fact that neither  or their legally authorized representative(s) bothered to contact 

the Board or the YWCH&SB Investigation Officers, Jules Vaarkas or Mike Wadsworth, or the 

Director, to gain clarification of the meanings, synonyms, acronyms, nouns, verbs, semantics, or 

strict TIMELINES within the decision and appeal against them, as set out in S.26 of the Act. In my 

opinion these facts clearly demonstrate  and their legal representatives not only 

intentionally ignored the timelines, meanings and definitions within the Act until well after the 

appeal period expired it demonstrates contempt and grievous disrespect of the process and the 

Act and its’ content and meaning as a whole. All of this despite the Respondents’ having more 

than ample time to peruse, question an make unlimited inquiries one would expect as part in 

parcel of their Due Diligence,  

. 

2) For  and their legal representatives to present such a lame argument at his late date in a 

what I refer to as a, “hail mary” attempt to gain favor with the Board and secure a, “way too late 

appeal” without just cause or ANY reasonable cause further demonstrates to me their contempt 
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of the process, the Act and it’s intention and meaning. Their six-page response is clearly the 

weakest and most ineffective legal argument I can recall reading or hearing about in my entire 

life. Surely even a first-year law student could manufacture a better argument than what has 

been presented by  legal representatives. In the alternative  should have just 

stated they missed the timeline/deadline, forgot about it, had better things to do than to worry 

about it despite it being a significant blow to their reputation and a violation that jeopardizes 

what  Director  told me while I worked at  “ ….that the  

 contracts  has at  are a “…cash cow” for  and they must 

protect them. Yet they have not presented that as a defense. Perhaps given even more time, 

perhaps a a year or more their legal representatives could themselves re-write the Act(as they 

seem to infer they could do a better job than those who drafted it), or perhaps come up with a 

better defense  and much stronger argument for their callous disregard for the timeline to 

appeal. I again reiterate what I presented in my first letter to the Board, that this is  clear 

attempt to obstruct justice and make a mockery of the Act, the Board and the appeal process. 

3) In order to be successful at winning this extremely grievous and late appeal  and their 

legal team should simply explain and demonstrate to the Board in writing what actions they 

took leading up to the strict appeal timeline and a graphical timeline showing who, when and 

where they presented any inquiries PRIOR to the deadline for appeal and any answers they 

received or did not receive based on the latter inquiries. They clearly have NOT mentioned it in 

their poorly drafted and ill driven response to the Board as to why they should be granted an 

appeal. It is my further professional opinion they never will. In the alternative they will simply 

rely on some generic case law in an attempt to confuse or intimidate the Board and Panel 

members, who may or may not have a legal background. This is what I call, “lawyering”. 

4) I restate my prior vehement objections to NOT allow the appeal, not allow  to “buy 

time” to gain contractual advantage wit  by . 

 is  

 and will do so without fear of their “lawyering”.  

5) If  took the  seriously they would have acted within the clearly 

defined timelines within the Act, yet they continue to demonstrate their insolence and 

disrespect of the process, the laws and Act as set out in legislation. 

6) To allow the appeal would be a travesty of justice and open up a precedent setting decision that 

will negatively impact any future Yukon Worker’s from coming forth with complaints under the 

OHS Act because it sends a clear message that even if you have a mountain of evidence against 

the employer in hard copy and digital(as I did), and even if you have in excess of 22 worker 

witness’s (as I did) and even (after a seven month 

intensive investigation) and even if  

(just as  now has) after I  by the 

YWCHSB , and despite the pain and suffering the company caused you and your family(going on 

14 months now), that some overpaid legal representative from outside the Territory(paid for by 

the taxpayers via the money  has raked in at  and is now using to fight this case), can 

just produce a lame argument by email letter to the board and drag out the already closed 

process infinitum. To allow the appeal allows ongoing embarrassment and pain and suffering to 

mysel and my family, just as it would any other worker who had brought and won such a 

momentous case against a  of an Company. 
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7)  For the information of the Board and the Panel,  “real” identity is  

 and 

based out of . But don’t take my word for it, just google them. They operate 

under a cloak of  in Canada, but they remain far from it. From 

attempting to  at  direct comments to  

while I worked there), yes, at the , 

willing to further  

, to terminating the employment of my key witness’s in the investigation,  is no 

ordinary company and is a brutal and greedy firm with a complete disregard for the land and 

people of Yukon. For them it’ just a game, take the cash, put people’s lives and health at risk, 

break the law and the claim you misunderstood the meaning of the “Act”. 

8) To quote another of  ’ grievous and culpable statements(which I 

included in an email I sent to , and retain a 

copy of) when I explained one day at  to  the S 217.1 of the Criminal Code of 

Canada, making it a indictable offence for any employer to fail to take reasonable steps to 

protect the health & safety of workers, in regard to his refusal to support health & safety of the 

workers at  and I clearly stated to him this came out of the Westray Bill C-45.His direct 

response to me, “..that’s just stuff, there’s lots of stuff out there…”. So that sums it up, Federal 

Law, the Criminal Code, Bill C-45 and now apparently the OHS Act of Yukon is “just stuff”. Take it 

for what it’s worth. I can prove each and every statement an allegation as fact that I have 

presented within this document and  against  and 

 and I look forward to spilling all the beans. 

9) This is not , this is not  and this IS NOT the  trial. This case is 

about the OHS Act Yukon and  blatant disregard of the appeal process and that’s it!  The 

Board and the Panel should not hear the appeal and should not allow it. It’s ridiculous that 

 is even attempting to gain an appeal.  

 

. 

Yours truly, 
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THOMPSON 
DORFMAN 
SW EATMAN 

February 25, 2020 

Writer's Name 
Direct Telephone 
E-mail Address 
Direct Fax 

VIA E-MAIL 

Appeal Panel 
Yukon Workers' Compensation Health and Safety Board Office 
401 Strickland Street 
Whitehorse, YK Y1A 5N8 

Attention: Pauli Gabb 

Dear Sirs/Mesdames: 

Re: Appeal of  from July 23, 2019 Decision 
and August 13, 2019 Investigation Report 
Our Matter No. 0169224 SRP 

Sacha R. Paul 
204-934-2571 

srp@tdslaw.com 
204-934-0571 

As you are aware, we are counsel to the Director of Occupational Health and 
Safety (the "Director"). Please accept this letter as the Director's submissions as to the 
timeliness of the appeal by  ("  or the "Employer") of the July 23, 2019 
OHS decision, and the jurisdiction of the Board of Directors of the Yukon Workers' 
Compensation Health and Safety Board (the "Board") to consider the appeal. 

I. Factual Background 

On November 27, 2018, a worker named  filed a complaint with 
the Yukon Workers' Compensation Health and Safety Board alleging that his employer 

 took action against him because he sought to uphold the Occupational Health and 
Safety Act, RSY 2002 c 159 (the "Act") and Regulations (the "Complaint"). 

Safety Officers Farkas and Wadsworth commenced an investigation into the 
Complaint. 

On July 23, 2019, Safety Officers Farkas and Wadsworth issued a 19 page 
decision letter in which they concluded   one of its employees,   

 (the "July 23 Decision"). For ease of reference, a copy of this document 
is attached as Tab 1. As can be seen from the July 23 Decision, the Safety Officers did an in
depth analysis of the facts. At page 3, they frame the issue as "Did  
employer,  contravene section 18- Prohibited Reprisals of the Yukon Occupational 

Toll Free: 855.483.7529 • 1700 - 242 Hargrave Street • Winnipeg, Manitoba • Canada R3C OV1 TDS LA W .CO M 

TDS Is the exclusive member firm in Manitoba, Canada for Lex Mundl - the world's leading network of independent law fi rms with In-depth experience in 100+ countries worldwide.-
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THOMPSO N 
DORFMAN 
SWEATMAN 

Health and Safety Act." It is clear from the July 23 Decision that the safety officers were 
considering a distinct legal issue of compliance with s. 18 of the Act. 

Further, the Safety Officers go on to outline the nature of the decision that they 
are able to make as follows at p. 4: 

"Neither a safety officer nor the Director of Occupational Health 
and Safety has the authority to order the remedies listed under 
section 18(2) which include reinstatement, payment of wages 
etc. Only a convicting court, the Yukon Territorial Court, has the 
power to order such remedies. 

The decision that can be made by a safety officer is whether a 
prohibited reprisal occurred and if so, whether other enforcement 
measures against the employer may be warranted." 

Again, the Safety Officers are clearly indicating the nature of the decision that they are able to 
make. In the July 23 Decision, the Safety Officers make a number of conclusions including 
that "   section 18- Prohibited Reprisals of the Yukon Occupational 
Health and Safety Acf' at p. 16. The Safety Officers further concluded at p. 18 that, "  

 
and  section 18 - Prohibited Reprisals of the Yukon 

Occupational Health and Safety Act." 

The Safety Officers further considered an issue of obstruction of safety officers 
contrary to s. 35 of the Act. Yet, this conclusion was predicated upon the actions of  
not  see p. 17. 

On August 13, 2019, Safety Officer Farkas issued an Inspection Report in which 
five Orders were made against  (the "August 13 Inspection Report"). For ease of 
reference, it is attached as Tab 2. In the August 13 Inspection Report, 5 Orders are made. 
They can be summarized as follows: 

Order 1 requires  to post written notification of compliance with the orders in 
the August 13 Inspection Report and relies upon s. 32(2)(c) of the Act. 

Order 2 is based upon  to  current 
policies and procedures on  and  and  

 
worksite." The August 13 Inspection Report relies upon s. 3(1) of the Act and 

orders  to implement certain policies respecting harassment, amongst other 
things. 

2 
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Order 3 is based upon  failure to "  
 in contravention of section 3(1 )( c) of the Yukon Occupational Health and Safety 

Act." The August 13 Inspection Report then orders  to ensure adequate 
training for supervisors amongst other things. 

Order 4 is based upon  and relies 
upon s. 3(2)(b) of the Act. The August 13 Inspection Report then orders  to 
cooperate with safety representatives and the joint health and safety committee 
amongst other orders relating to the functioning of the committee. 

Order 5 is based upon obstruction of the work of safety officers contrary to s. 35(1) of 
the Act. The August 13 Inspection Report then orders that  ensure that no one 
hinders safety officers and that  make its employees aware of the requirement 
to cooperate with safety officers. 

As is apparent from the face of the August 13 Inspection Report, it is not based upon s. 18 and 
prohibited reprisals, which formed the basis of the July 23 Decision. Further, the August 13 
Inspection Report does refer to s. 35 of the Act, which is also referred to in the July 23 Decision, 
but there is a material difference. The August 13 Inspection Report for the first time uses s. 
35 to address the conduct of  The July 23 Decision only used s. 35 as against  

 and had no direct relationship to  

On August 30, 2019, the Employer filed a Notice of Appeal purporting to appeal 
both the July 23 Decision and the August 13 Inspection Report. In the reasons for appeal 
section,  asserts: 

'The Employer submits the Investigating Safety Officer made 
errors of fact, law, and policy in the July 23, 2019 Decision in 
finding the Employer  of the Act, and that 

 contravened section 18 and 35 of the Act. In relation 
to the August 13, 2019 Inspection Report and Orders contained 
therein, the Employer submits the Investigating Safety Officer 
made errors of fact, law, and policy in issuing the 5 Orders 
against the Employer, and in fi nding the Employer contravened 
sections 3(1)(b) , 3(1 )(c) , 3(2)(b), and 35(1) of the Act." 

It is important to note that there are  
 to Mr.  and   

 

3 
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THOMPSON 
DORFMAN 
SWEATMAN 

Position of the Director 

It is the position of the Director that the appeal of the July 23 Decision was filed 
out of time and that there is no legislative provision enabling the Board to extend the mandatory 
timeline for filing the appeal. Further, the Director disagrees with the argument of  that 
the Act permits an appellant to wait until an order is made before the time limit for appealing a 
decision begins to run. Accordingly, the Board is without jurisdiction to consider the appeal as 
it relates to the July 23 Decision. 

Ill. Argument 

(a) The time limit for appealing a decision of a safety officer under the Act is 
mandatory, and the Board is without jurisdiction to consider an appeal filed after 
the timeline expires. 

Section 26 of the Act sets out the abil ity to appeal the decision of a safety officer, 
and the applicable timeframe for doing so: 

"26(1) Any person aggrieved or any trade union representing a 
worker aggrieved by a decision or an order given by the director, 
a chief officer, or a safety officer or the refusal of the director, a 
chief officer, or a safety officer to give an order under the Act or 
the regulations, may appeal to the board. 

(2) An appeal must be in writing and delivered to the director 
within 21 days after the date of the direction or decision of the 
director, chief officer, or safety officer. 

(3) If the director receives an appeal pursuant to subsection (2) 
the director shall forward the appeal immediately to the board. 

(4) The board may deny or allow all or part of the appeal and 
may make any order that it considers the director, chief officer, 
or safety officer ought to have made. 

(5) When an appeal is commenced under subsection (1), the 
commencement of that appeal does not by itself operate as a 
stay of the order or direction being appealed, but the board may 
grant any a stay, in whole or in part and on any conditions that 
are just, until the disposition of the appeal."[Emphasis added.] 

The use of the word "must" in legislation is a clear indication that the obligation 
is mandatory (see for example Blight v. Portage la Prairie (Municipality) (2008), 234 Man. R. 

4 
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(2d) 302, 54 M.P.L.R. (4th) 24, 2008 MBQB 329, 2008 CarswellMan 625, [2009] 3 W.W.R. 309 
(Man. O.B.) at para. 30 Scurfield J.) (Tab 3). 

As a creature of statute, the Board only has the authority delegated to it under 
its enabling statute. It must adhere to its statutory spheres of jurisdiction. Failure to comply 
with a timeline mandated by legislation for the filing of an appeal goes to the jurisdiction of the 
Board, and removes its capacity to consider the appeal. The Director submits that any 
substantive right to extend or waive the time limit for the appeal must be found in the Act, and 
the Act does not contain such a right. Accordingly, for the Board to proceed to consider an 
appeal which has not complied with a mandatory time limit is to act without jurisdiction and to 
render its decision or order a nullity. 

This statement of the law has been adopted in several jurisdictions within 
Canada, as is set out below. 

In Brady and Jacobs Industrial Services Ltd. , Re, 2016 CarswellSask 481 
(SLRB) (Tab 4) the adjudicator dismissed an appeal of an occupation health and safety report 
on the grounds that it was filed after the time limit for appeal had expired. 

The Saskatchewan Employment Act provided: 

"3-53( 1) A person who is directly affected by a decision of an 
occupational health officer may appeal the decision. 

(2) An appeal pursuant to subsection (1) must be commenced 
by fil ing a written notice of appeal with the director of 
occupational health and safety within 15 business days after the 
date of service of the decision being appealed ... " 

We note that the structure of the Saskatchewan statute is akin to the Yukon statute- both allow 
for appeals in one section and then stipulate a mandatory timeframe for an appeal in a separate 
section. 

After concluding that the appeal had been filed after the expiry of 15 business 
days, Adjudicator Wallace explained the law in Saskatchewan did not provide her with the 
ability to provide relief from the fa ilure to file on time: 

"49 As an adjudicator under the Act, I only have the authority 
delegated to me by the Act. If authority is required for this 
proposition, I refer to A TCO Gas & Pipelines Ltd. v. Alberta 
(Energy & Utilities Board), [2006] 1 S.C.R. 140 (S.C.C.) where, 
at paragraph 35, the Supreme Court of Canada says that 
tribunals created by statute cannot exceed the powers granted 
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to them by their enabling statute, they must adhere to the 
statutory jurisdiction and they cannot trespass in areas where 
the legislature has not assigned them authority. I have already 
noted above that the statutory requirements for an appeal are 
mandatory, including the time limit within which to file an appeal. 
Any authority to permit me to extend or waive the time limit for 
the appeal must be found in the Act. 

50 The law in Saskatchewan is clear that any substantive 
right to extend the time for an appeal must be found in the statute 
creating the right of appeal: Jordan v. Saskatchewan (Securities 
Commission) [1968 CarswellSask 16 (Sask. C.A.)], March 21, 
1968; Wascana Energy Inc. v. Gull Lake No. 139 (Rural 
Municipality) [1998 CarswellSask 294 (Sask. C.A.)], 1998 Canlii 
12344. 

51 There is no express prov1s1on anywhere in the 
Saskatchewan Employment Act that gives authority to the 
adjudicator or to anyone else to extend or waive the time limits 
for an appeal. s. 4-4(2) says an adjudicator may determine the 
procedures by which an appeal or hearing is to be conducted. 
This provision deals only with an adjudicator's ability to control 
procedural matters in an appeal hearing and does not allow an 
adjudicator to extend the time for filing the appeal. A delegated 
power that allows a decision-maker to make rules of practice and 
procedure does not extend to allowing the decision-maker to 
alter a statutory time limit: Bassett v. Canada [1987 
CarswellSask 250 (Sask. C.A.)] , 1987 Canlii 4873. 

52 s. 4-4(5) says a technical irregularity does not invalidate a 
proceeding before or by an adjudicator. Failure to comply with a 
statutory time limit, however, is not a technical irregularity. It is a 
substantive matter that goes to jurisdiction: U.S. WA. v. Baron 
Metal Industries Inc., [1999] O.L.R.B. Rep. 363 (Ont. L.R.B.). 
Furthermore, at the point the appeal is filed, it is an appeal filed 
with the Director, so at that point it is not yet a proceeding before 
or by an adjudicator. 

53 When the Saskatchewan Employment Act came into 
effect, the case law was clear that time limits are interpreted as 
mandatory and relief against failure to meet a time limit is not 
available unless expressly stated in the Act. If the legislature 
intended there be any relief from the time limit for appeal in s. 3-
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53(2), it could easily have included an express provision. Indeed, 
where the legislature intended to provide jurisdiction to waive or 
extend time limits, it did do so expressly. For example, s.6-
49(3)(f) gives an arbitrator power to relieve against breaches of 
time limits in collective agreements. Similarly, s. 2-93 grants 
specific authority for the Court of Queen's Bench to extend the 
time for making an application to set aside an order or judgment. 
The legislature did not give any similar power to an adjudicator 
or to anyone else in the case of an appeal under s. 3-53, and I 
have no authority to imply such authority." [Emphasis added.] 

Accordingly, the appeal was determined to be a nullity. 

A similar decision was reached in Brink's Canada Ltd. v. Cadieux, 1994 
CarswellNat 716 (F.C.T.D.) (Jerome) (Tab 5). In that case, a safety officer issued an oral 
direction to an employer that it cease a contravention of the Canada Labour Code. The oral 
direction was later confirmed in a letter to the employer some three months later. Upon receipt 
of the written confirmation, the employer sought a review of the direction by the Regional Safety 
Officer. The Regional Officer refused, finding that the request came outside the 14 day time 
limit stipulated by s.146 of the Code: 

"Subsection 146(1) of the Code establishes the time frame to 
request a review of a direction. It stipulates: 

146. (1) Any employer, employee or trade union that considers 
himself aggrieved by any direction issued by a safety officer 
under this Part may, within fourteen days of the date of the 
direction, request that the direction be reviewed by a regional 
safety officer for the region in which the place, machine or thing 
in respect of which the direction was issued is situated. 

The fourteen day time limit set by subsection 146( 1) of the Code 
is a mandatory time limit. Failure to meet this requ irement 
removes the legal capacity of the Regional Safety Officer to deal 
with this matter. Furthermore, the Regional Safety Officer has no 
discretion respecting this time limit and, consequently, no power 
to extend it. To ignore this mandatory time limit and to proceed 
further in this case, without the authority to do so, is equivalent 
to acting without jurisdiction in this matter." [Emphasis added.] 

The employer then sought judicial review, arguing that where a written direction 
is issued by a safety officer subsequent to an oral direction, and is intended to confirm that oral 
direction, the fourteen day time period should always be calculated from the date of the written 
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direction. The Federal Court dismissed the judicial review application. The written notice was 
not in itself a direction, but merely a confirmation of a direction previously given. There was no 
basis to interfere with the Safety Officer's decision. 

In Oakwood Roofing and Sheet Metal Co. and Manitoba (Director, Workplace 
Safety & Health}, Re, 2012 CarswellMan 791, [2012] M.L.B.D. No. 51 (Robinson) (Tab 6), the 
employer attempted to appeal a Notice of Administrative Penalty issued under Manitoba's The 
Workplace Safety and Health Act, for failure to comply with Improvements Orders. The 
employer was served with the Notice of Administrative Penalty on July 16, and filed its appeal 
on July 31, which was beyond the 14 day time limit prescribed by the Act. The legislation 
stated: 

"Appeal to the board 

53.1(7) Within 14 days after being served with a notice, the 
person required to pay the administrative penalty may appeal the 
matter to the board by sending the board a notice of the appeal 
together with reasons for the appeal. The requirement to pay the 
penalty is stayed until the board decides the matter." 

The Manitoba Labour Board concluded that the time limit established by the 
legislation was mandatory, and that the Manitoba Labour Board did not have authority to 
extend the time limit for the appeal. The appeal was dismissed as being untimely. 

In Pagee v. Manitoba (Director of Employment & Income Assistance, Winnipeg 
Central), 2000 CarswellMan 160, 2000 MBCA 12 (Tab 7), the Manitoba Court of Appeal 
discussed the mandatory nature of time limits within legislation: 

"6 Notwithstanding s. 7(3) of The Interpretation Act, C.C.S.M., 
c. 180 (and similar statutory provisions in other jurisdictions), 
which prescribes the meanings to be given to the words "shall" 
and "may," the law reports are filled with semantic discussions 
of the interpretation of those words. A review of those authorities 
is not necessary in order to conclude that the time requirement 
in s. 9(4) of the Act is absolute. I reach that conclusion by a 
liberal and purposive interpretation of the scheme of the Act, the 
interpretive tool endorsed by the Supreme Court of Canada. 
(See, by way of example, the Court's recent decisions in R. v. 
Gladue, [1999] 1 S.C.R. 688 (S.C.C.), and Nanaimo (City) v. 
Rascal Trucking Ltd., 2000 sec 13 (S.C.C.).) That is the kind of 
approach Millett L.J. applied and explained in Petch v. Gurney, 
[1994] 3 All E.R. 731 (Eng. C.A.) at 738, leave to appeal refused 
[1994] 4 All E.R. xix (U.K. H.L.). He wrote: 
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Where statute requires an act to be done in a particular 
manner, it may be possible to regard the requirement that 
the act be done as mandatory but the requirement that it 
be done in a particular manner as merely directory. In 
such a case the statutory requirement can be treated as 
substantially complied with if the act is done in a manner 
which is not less satisfactory having regard to the 
purpose of the legislature in imposing the requirement. 
But that is not the case with a stipulation as to time. If the 
only time limit which is prescribed is not obligatory, there 
is no time limit at all. Doing an act late is not the 
equivalent of doing it in time. That is why Grove J. said in 
Barker v. Palmer (1881) 8 QBD 9 at 10 - "provisions 
with respect to time are always obligatory, unless a 
power of extending the time is given to the court". This 
probably cannot be laid down as a universal rule, but in 
my judgment it must be the normal one. Unless the court 
is given a power to extend the time, or some other and 
final mandatory time limit can be spelled out of the 
statute, a time limit cannot be relaxed without being 
dispensed with altogether; and it cannot be dispensed 
with altogether unless the substantive requirement itself 
can be dispensed with. 

7 I adopt that reasoning. The Act sets out a scheme whereby 
the recipient of income or other assistance can challenge in a 
timely and structured way the Director's decision or order 
discontinuing, reducing, or suspending his/her assistance. To 
conclude that the time requirement of s. 9(4) of the Act is not 
obligatory would, in effect, ignore the ordinary and grammatical 
sense of the words and leave the statutory scheme in disarray. 

8 This Court reached a similar conclusion in LeC/air v. 
Manitoba (Director, Residential Care) (1999), 138 Man. R. (2d) 
10 (Man. C.A.). In that decision, a somewhat similarly worded 
time limitation in s. 13(7) of The Social Services Administration 
Act, C.C.S.M., c. S165, was found to be "mandatory, and a 
failure to abide by that time limitation leaves an appellant out of 
court." 

9 In Vialoux v. Registered Psychiatric Nurses Assn. 
(Manitoba) (1983), 23 Man. R. (2d) 310 (Man. C.A.), and 
Manitoba v. Manitoba (Human Rights Commission) (1983), 25 
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Man. R. (2d) 117 (Man. C.A.), this Court determined that 
procedural provisions that are mandatory go to the jurisdiction of 
a tribunal. and the failure to follow such provisions will leave the 
tribunal without jurisdiction and render its decision or order a 
nullity. That is the general principle." [Emphasis added.] 

In sum, the weight of authority suggests that time periods in statutes are mandatory and must 
be followed.  did not comply with the time period for appealing the July 23 Decision. 
Again, its appeal is filed on August 30, which is well after the 21 day time period.  
failure to appeal the July 23 Decision in time is fatal to this part of its appeal. 

As officers of the Court, we do refer you to contrary authority, which is not cited 
by  but is worthy of consideration. In OPSEU, Local 234 v. Ontario (Ministry 
Community Safety Correctional Services) 2019 CarswellOnt 2787 (Tab 8), the Ontario Labour 
Relations Board considered whether it could extend the time for an appeal filed by a union 
under Ontario's Occupational Health and Safety Act, R.S.O. 1990, c. 0.1. The Board 
concluded that the Ontario statute did not mandate appeals to be filed within time and could 
allow late appeals to be considered. 

In our submission, OPSEU is inconsistent with the case law, cited above, and 
should not be followed. 

In OPSEU, the union always intended to appeal a decision and served the 
employer with the appeal within the 30 day timeline, but did not file the appeal with the Ontario 
Board within the time frame. The Union was one day late: see para 3. 

We pause to note the first material difference between the case at hand and 
OP SEU, there is no evidence of an intent to appeal by the employer for the first decision within 
the 21 day time limit. The Employer has not adduced any evidence to show it was considering 
an appeal of the July 23 decision in the 21 day time period, which ended on August 13. 

A second difference is the length of the delay. In OPSEU, it was one day late. 
Here, the appeal of the July 23 Decision is not one day late but rather 17 days later- without 
explanation. 

The Board in OP SEU examined s. 61 of the Ontario Act, which provides: 

"61. (1) Any employer, constructor, licensee, owner, worker or 
trade union which considers himself, herself or itself aggrieved 
by any order made by an inspector under this Act or the 
regulations may appeal to the Board within 30 days after the 
making of the order." 

10 
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There is an immediate difference between our Act and the Ontario Act. The Ontario Act 
provides for a right of appeal and imposes a timeline in the same section. However, our Act is 
structured differently. The right of appeal is found in s. 26(1 ). The time limit however is in s. 
26(2) and as noted above uses mandatory language that the appeal "must" be in writing and 
delivered in 21 days. 

In sum, we submit that OPSEU is of limited assistance and should not be 
followed by the Appeal Panel in the case at hand. 

Accordingly, the Director invites the Board to conclude that the timeline within 
the Act is mandatory, and that where the appeal is filed out of time, the Board is without 
jurisdiction to consider the appeal. 

(b) The time limit for filing an appeal of a decision runs from the date of the decision, 
not the date of a subsequent order. 

In its submissions,  argues that its appeal of the July 23 Decision is not 
out of time because s. 26(2) of the Act should be interpreted as allowing a party to wait until 
an order is made, before the time limit for the appeal of a preceding decision begins to run. 
The Director states that this not an interpretation that can be supported by the legislation. 

The Director agrees with the Employer that subsection 26(1) of the Act allows 
an aggrieved party to appeal a decision, an order, or a refusal to give an order. However, the 
Director disagrees that the ability to appeal the refusal to give an order somehow supports a 
legislative intention to allow the parties to wait until an order is made before appealing an 
earlier albeit related decision. 

The Director submits that the wording of section 26(2) is clear. Once a decision 
is issued, an aggrieved party has 21 days to appeal that decision. Similarly, once an order is 
issued, an aggrieved party has 21 days to appeal that order. Not every decision made under 
the Act will result in an order. Further, not every order will have a decision. Orders and 
decisions are distinct under the Act, which justifies why the Act allows for appeals of decisions 
and orders to trigger appeal periods for both orders and decisions separately. 

The Director disagrees with the Employer's suggestion that the use of the word 
"or" in s. 26(2) allows an appellant to choose to appeal both an order and a decision, after the 
time limit for appealing the decision has expired. The use of "or" is only to contemplate that an 
appeal may be filed in respect of an order (or refusal to make an order) or a decision. It is open 
to an aggrieved party to file an appeal of a decision, and where an order is subsequently made, 
to then file an appeal of that order. 

Further, the ability to appeal the refusal to give an order provides just that-- the 
ability to appeal the refusal. For example, one could imagine a scenario in which, following the 
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complaint of a worker, a safety officer launches an investigation culminating in a decision which 
concludes that there has been a breach of the Act. However, no orders are made. The worker 
who filed the complaint may request that an order be made, which the Director may refuse. 
The worker may then appeal that refusal within 21 days of the refusal. The worker is not 
appealing the decision which found the breach of the Act. It is appealing the refusal to issue 
the order. If the earlier decision had not found a breach of the Act, and the worker felt that 
decision was incorrect, the worker would have appealed the earlier decision. 

The Employer's entire interpretation of section 26 is premised on the argument 
that a party would be prejudiced if they had to appeal a decision without knowing the 
consequences flowing therefrom, including whether an order would be made. However, the 
Director submits that fact that legislation may prejudice a party is irrelevant to determining the 
meaning of the legislative provision. The Employer has cited no legal authority for the 
proposition that a party must know of all the legal consequences flowing from a decision before 
the time limit for the appeal begins to run. 

In any event, the Director suggests that there is no prejudice as alleged by the 
Employer. It had the July 23 Decision and could determine for itself that the decision was 
correct or not. The Employer had ample time to review the July 23 Decision and decide to 
dispute the contents of it and appeal. Far from being prejudiced, the Employer was given the 
time, as contemplated by the Act, to consider its options and appeal, if desired. 

The Employer did not appeal the July 23 Decision in time. Any prejudice arises 
from the Employer's inaction not the Act. 

The Legislature has chosen to enact clear deadlines for the filing of an appeal 
under the Act. One consequence of the legislation is that an affected party may need to decide 
whether to file an appeal of a decision before knowing all of the consequences flowing from 
that decision. For example, following a decision of a safety officer in which a breach of the Act 
is found, the Director may choose to swear out an information, leading to criminal proceedings. 
This can occur much later than the expiry of the timeline for appeal. There is no suggestion 
that a party can wait until charges are brought before appealing the decision of the safety 
officer. This potential situation is recognized by the author in Norman Keith's Canadian Health 
and Safety Law (9:30 - Time Periods for Appeals) (Tab 9): 

"There is a time limitation to appeal a health and safety decision, 
similar to other legal procedures and proceedings. Each 
Canadian jurisdiction sets different time limitations although, 
generally, there is a short window of opportunity to launch an 
appeal. 

The right of workplace parties to pursue an appeal may be 
dramatically affected if an appeal is not commenced within the 
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required period of time. The time limitation periods for the 
commencement of an appeal are all significantly shorter than 
those set for the commencement of a prosecution under various 
Canadian health and safety statutes and regulations. A 
workplace stakeholder may be charged with an offence alleging 
a contravention of the applicable health and safety statute and 
regulations well after his or her right to appeal the order or 
decision of the health and safety inspector expires. The rights of 
the stakeholder to appeal the order or decision generally expire 
much sooner than the right of the same health and safety 
inspector to swear out a charge against a workplace stakeholder 
under the same health and safety statute or regulation. This is a 
matter of concern on the part of workplace stakeholders that may 
be the appropriate subject of legislative review and reform in 
virtually all jurisdictions across Canada at an early future date." 
[Emphasis added, citations removed.] 

It is also reasonable to infer that an Employer will appeal where it disagrees 
with the findings in a decision. For example, in R. v. Reid & De/eye Contracts Ltd., 2008 
CarswellOnt 7663 (Ont. C. J.) (Tab 10) certain orders were issued against the accused on the 
basis that the accused was a "constructor" under the Ontario Occupational Health and Safety 
Act. In the regulatory proceedings, the accused tried to argue it was not a constructor. The 
Crown sought to rely on the fact that the accused did not appeal the earlier order which had 
found the accused to be a constructor. The court stated (at para 34-35): 

"I find that questions regarding whether or not Reid & Deleye 
appealed the order are relevant and their not appealing the order 
is capable of supporting an inference that they agreed or 
accepted that they were a constructor. 

I believe that it is a permissible inference that someone who 
received such an order as a matter of common sense and logic 
would make a denial upon receiving it. I would state that there is 
no minimum probative value required for evidence to be 
relevant." 

The Director submits that as a matter of common sense, if an employer 
disagrees with a decision of the OHS in which it was found to have breached the Act, it would 
appeal that decision. Where the employer choses not to appeal the decision, it does so at its 
own peril. 
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Finally, the Employer suggests that the fact the July 23 Decision does not 
mention the right to appeal and the August 13 Inspection Report refers to a right to appeal 
"decision" supports its interpretation of section 26 of the Act. The Director states that while the 
Employer may not have been notified of its appeal rights in the July 23 Decision, there was no 
requirement that it be so notified. If the Employer disagreed with the July 23 Decision, it was 
incumbent upon the Employer to make inquiries and inform itself of the appropriate mechanism 
to challenge the July 23 Decision within the statutory time frame for doing so. The fact that the 
August 13 Inspection Report refers to appealing a "decision" does not support the inference 
that a party may chose to wait until an order is issued before appealing an earlier decision of 
a safety officer. When appealing the order, the party is appealing the safety officer's decision 
to have issued the order in the manner it did. It does not follow that the party is able to appeal 
a prior decision for which the timeline to appeal has expired. 

(c)  Appeal of the July 23 Decision was filed out of time, and the Board does 
not have jurisdiction to consider it. 

It is acknowledged that  did not file its Appeal until August 30, 2019. 
This is outside of the 21 day time limit for appealing the July 23 Decision provided for by s. 
26(2) of the Act. Accordingly, for the reasons set out herein, it is the Director's position that the 
Board is unable to deal with the appeal as it relates to the July 23 Decision. Accordingly, that 
part of the Appeal is a nullity. 

CONCLUSION 

 purported appeal of the July 23 Decision is out of time vis a vis s. 26(2) 
of the Act. Accordingly, the Board is without jurisdiction to consider the appeal as it relates to 
the July 23 Decision. The Director respectfully requests that the Board determine it is unable 
to hear the Appeal as it relates to the July 23 Decision. 

SRP/mas 
Encls. 

Yours truly, / 

THOMPSON 00RF: 

Per: t 
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SAFETY BOARD 

40 I STRICKLAND STREET , WH ITEHORSE, YUKON YI A SNS TELEPHONE: (867) 667-5645 FAX: (867) 393-6279 TOLL FREE: 1-800-661-0443 

July 23, 2019 

 
 

 

 
 

 
 

 
 

 
 

 
 

Re: November 27, 2018 Complaint from  

Introduction 

 filed a complaint with the Yukon Workers' Compensation Health and Safety 

Board (YWCHSB) on November 27, 2018.  alleged that his employer,  

 took action against him because  sought to uphold the Yukon 

Occupational Health and Safety Act and Regulations. 

 is currently operating  

 

 worksite in Yukon.  

. 

 complaint to YWCHSB states that  

 

 

 

  also stated that  

 

 

ll Page-    

THE WORKERS COMPENSATION ACT A ND THE OCCUPATIONAL HEALTH AND SAFETY ACT 
PROVIDE FOR APPEAL OF DECISIONS, ORDERS OR PENALTIES 
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 provided YWCHSB with a photocopy of an entry  

 

  

 also complained that  

 

 At the time of the occurrence,  

 

. 

 

 

 

 

 

The main focus of this investigation was upon  complaint related to the 

 meeting and whether  was reprised 

against by for bringing forth safety concerns in relation to the  

 meeting. However, as the investigation evolved more events 

transpired and more information was obtained that broadened the scope of the investigation. 

YWCHSB also investigated the matter into  

 as well as two separate instances when  disrupted YWCHSB Safety 

Officers while conducting interviews of  employees. 

It is important to note that during the investigation, several  employees who were 

not related to  complaint came forward and requested to speak to YWCHSB 

investigating officers. It became apparent that information provided to YWCHSB by various 
 employees regarding  Joint Health and Safety Committee (JHSC) meetings and 

actions that occurred during  employee meetings was relevant and therefore, 

factored into the overall investigation as evidence. 

Investigative Steps 

YWCHSB received an email from  alleging that his employer, , took 

action against him because he sought to uphold the Yukon Occupational Health and Safety Act 
and Regulations. 

YWCHSB interviewed  on December 3, 2018 at 401 Strickland Street, 

Whitehorse, Yukon.  verbally delivered his complaint as well as other reported 

health and safety concerns against his employer,  
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YWCHSB met with  and disclosed  complaint against his employer, 

and other reported health and safety concerns at  worksite disclosed by 
 

YWCHSB inspected  worksite and initiated an onsite investigation into  

 complaint against his employer, and other reported health and safety concerns at 

 worksite. 

YWCHSB conducted a systematic investigation of the documentation provided by  

,  employees and . 

YWCHSB conducted interviews of 22  employees and  sub-contractors as part of 

the investigation. This resulted in over 1,200 recorded interview minutes. 

YWCHSB informed each interviewee about  complaint against his employer 

and gave an excerpt of section 18 - Prohibited Reprisals of the Yukon Occupational Health and 

Safety Act to each interviewee to ensure they understood the legislation. 

Issue 

Did  employer,  contravene section 18 - Prohibited Reprisals of the 

Yukon Occupational Health and Safety Act? 

The Law 

Section 18(1) of the Yukon Occupational Health and Safety Act states: 

18{1) No employer or trade union or person acting on behalf of an employer or trade union 
shall: 

(a) dismiss or threaten to dismiss a worker; 

(b) discipline or suspend or threaten to discipline or suspend a worker; 

(c) impose any penalty on a worker; 

(d) intimidate or coerce or attempt to intimidate or coerce a worker or a member of the 
worker's family; or 

(e) take any discriminatory action against an employee because the worker has acted in 
compliance with this Act or the regulations or an order made there under or has in good 
faith sought enforcement of this Act or the regulations. 

Jurisdiction 

Upon receipt of a complaint, YWCHSB will inquire into the matter and carry out an initial inquiry 
to verify the basic facts alleged by the worker and determine if they satisfy the criteria set out 
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under section 18 - Prohibited Reprisals of the Occupational Health and Safety Act. Further 

inquiries by YWCHSB may then be made. 

Elements of a Prohibited Reprisal under section 18 

When a worker brings forward a compliant of a prohibited reprisal, the investigating safety 

officer must establish that an employer contravened section 18 - Prohibited Reprisals of the 

Occupational Health and Safety Act by establishing that the following elements are met: 

1. There was a prohibited action by the employer within the meaning of section 18(1); 

2. The worker was engaged in activity described in section 18 - and was acting in compliance 

with the Act or seeking enforcement, in good faith, of the Act; and 

3. The alleged prohibited action of the employer was because of the worker's actions in that 

there was a causal connection between the worker's actions and the employer's alleged 

prohibited action. 

An employer accused of a prohibited action would bring forth their evidence in reply to 

allegations to show that their actions were not because of or motivated by unlawful reasons 

enumerated in section 18. 

Neither a safety officer nor the Director of Occupational Health and Safety has the authority to 

order the remedies listed under section 18(2) which include reinstatement, payment of wages 

etc. Only a convicting court, the Yukon Territorial Court, has the power to order such remedies. 

The decision that can be made by a safety officer is whether a prohibited reprisal occurred and 

if so, whether other enforcement measures against the employer may be warranted. 

Evidence related to Section 18 - Prohibited Reprisals of the Occupational Health and Safety 

Act. 

 complaint to YWCHSB states that during the  

 meeting,  

 for bringing forth safety concerns  

 

.  also stated that  

 of bringing forth these safety concerns. 

YWCHSB obtained a record of the  meeting 

minutes. In attendance were  

 

 

YWCHSB interviewed ,  and  regarding what 

they observed while in attendance  
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meeting.  was given opportunity to be interviewed on December 18, 2018 by 

YWCHSB.  declined the request to be interviewed.  was given a second opportunity 

to be interviewed on March 17, 2018 by YWCHSB.  was not available. 

  and  confirmed that a conversation took 

place between  and  regarding  

. 

 was concerned for public and worker safety due to  

 

.  was concerned that  

 

 

In an interview with , he stated that  

  further stated 

that  and cease discussions. 

 stated that despite  

," towards  and the other 

meeting attendees.  stated that  

 

In this particular case, " ." Referring to the  meeting. 

In an interview with , he stated that  was  

 

  wanted to make the area safe for the public 

and workers and together he  and  were trying to determine  

.  stated that  

and , 
 

 

 stated that the topic of   

 and 

the conversation between  

.  stated that  

. 

 stated that  

. 

 stated that  was in the  and 

that he ( ) was  regarding   

  further stated that he thought the conversation between 

 and   
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In an interview with , she stated  expressed a desire  

 

 was concerned  

.  stated that the interaction between  

 However,  could not recall the exact words that were said between 

 and  

Following  meeting,  sent an email  

 

 for bringing forth safety concerns during the 

meeting in question.  forwarded . 

In an interview with , he stated that he followed up with both  and 

 to find out where the disagreement was and to ensure he knew what the situation 

surrounding the  meeting was about.  

advised  that he didn't think he was,  

 As both  and  "Walked 

away," from the  meeting in question, "Not being happy."  further 

stated that  had advised him "Not to worry about it," and that, "he",  

  assumed the incident was concluded and did 

nothing further. 

 was interviewed by YWCHSB about his knowledge regarding the  

 meeting between  and . 

 stated he was not present at  worksite at the time and knew very little 

about the meeting. However,  further stated that when he initially started work at 
 

 

 initiated a formal complaint to  on 

 meeting 

incident between himself and .  

 between  and . In a letter to   

 stated that  

 

YWCHSB requested all related information from  pertaining to  

between  and  and found that although  

interviewed members of their  including , they neglected 

to interview all  meeting attendees including, 

,   and . 
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As part of his complaint,  provided YWCHSB with a photocopy of an  

 
. YWCHSB interviewed  regarding  

In an interview with , he stated the  

 

. However,  did state,  

 

Referring to  

When questioned why  

 

 worksite. As an example,  stated that  

 

 

 further stated that he knew  

 

, but could not elaborate further. 

In a follow up interview with , he recalled  

.  

 

 

. 

 stated that  

 ; however, in  opinion,  
.  

 

 

. 

In an interview with  regarding   stated that it became 

apparent to him  

.  further stated that although  

 

. Although,  could not provide examples at the time,  

. 

It was  opinion that  

 worksite and stated that  
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. In addition to reporting  

 

. 

In a follow up interview with , he stated that he does not recall having a 

conversation with  

.  further stated that he's had a lot of conversations with various  

 and it was, . 

( . In his follow up interview, 

 

). 

 

As part of his complaint,  alleged that on  

 

.  alleged this conversation 

was overheard by . YWCHSB interviewed 

 to determine his understanding of the alleged  

 discussion regarding  

In an interview with , he stated while sitting at his desk and behind a partially 

closed office door at office building, he heard a conversation between  

 

  stated this conversation was in reference to  

 stated that although he could not visually identify ,  

or  at the time, he was able to recognize their voices from previous interactions with 

them.  further stated,  

 , could not provide an exact definition or elaborate any further. 

 was not able to identify the presence of  during the conversation. 

YWCHSB interviewed  and  to determine if a conversation to  

 

 

In an interview with , he stated that he was never involved in a conversation with 

anyone, including  regarding  

. However,  did state that he was informed by  and  

that both  and  

.  could not elaborate further on the matter. (This 

statement corroborates the statement provided by  that  

. However, neither  nor  

could offer a definitive rationale as to why). 
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In an interview with , he stated that he was never involved in a conversation with 

anyone, including  or  

. (  statement is contradictory to  statement. 

In his interview,  stated that he was informed by  and  of a  

). 

 declined to be interviewed by YWCHSB regarding the alleged conversation that took 

place on  between,   and . 

While conducting the investigation of  complaint at  worksite, 

 

 and  

 requested to be interviewed by YWCHSB. 

It is important to note that these  employees  

 

. 

YWCHSB has carefully considered the information provided by each  employee and 

because these individuals were acting in compliance with the Yukon Occupational Health and 
Safety Act determined that their statements to be relevant as evidence pertaining to  

 complaint against his employer,  

  

In an interview with , he stated that he has witnessed  

 for bringing forth a safety concern. As an example,  

 

 due to unsafe conditions. Upon receiving the complaint from 

 investigated and rectified the matter. However, 
 stated that when  brought the safety concern forth during a  

employee meeting,  

to watch.  further stated that  

 in a manner that was seen 

by  

It was  opinion that  

 

.  further stated that 

. 

 stated that during another  employee meeting,  

. 

 could not recall the exact context of  presentation,  

. 
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 stated that when  

 and took his role  

.  stated that communication between  

 was lacking regarding  site specific issues and concerns. 

 understood this and "Burst a hole through their umbrella," referring to  

 and started reporting site specific issues and concerns to  

.  stated that  took control of 

 worksite by using  own health and safety policy to address  worksite 

specific safety concerns. 

During the December 20, 2018 interview with ,  walked into the 

interview room which was clearly marked with a do not disturb sign.  questioned 

whether YWCHSB Safety Officers informed  that the interview was voluntary. After 

 was asked to leave the room,  stated that  

 

.  after  interrupted the interview and 

 

. 

 stated that other  Employees  

. However,  

.  used the example of  

 

. 

Its importation to note, YWCHSB Safety Officers provided all  employees, including 

 clear direction not to enter the interview room while the interview process was 

underway. Despite this direction, took it upon himself to disrupt  interview 
without sound rationale. YWCHSB Safety Officers found  interruption of  

interview to be obstructive. 

 

In an interview with , he stated that the reason that safety concerns are not 

being brought forth by  employees is  

 clarified .  stated 

that concerns brought forth to  

 On one occasion, stated that he was requested to help two  
employees  during an overnight work shift. 

 stated that they were short-staffed that particular evening and were met with 

challenges such as  

.  stated that he was requested by 

 to conduct similar work the following night under the same working 
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conditions.  stated  

.  further stated, "You shouldn't be 

doing stuff like that in the middle of the night  here." implying unsafe working 

conditions.  further stated that a  is crucial during  

 at night in order to mitigate unsafe and unforeseen circumstances. 

 further stated that  

 

 As an example,  stated that after working the last of his night shift 

rotation he was approached by  to work four more consecutive night shifts.  

.  stated that  

 

  stated that he felt  

 and that  

 request to work four more 

consecutive night shifts. 

 stated that he has witnessed on several occasions  

 

 stated that  while 

presenting in front of  employees.  stated  

 and occurring during  employee 

meetings. (This statement corroborates the statement by  of  

 meetings). 

 stated that he was actively involved with  previous JHSC but  

. As an example,  stated that  

, were both representing JHSC management at 
that time.  further stated that safety concerns brought forth by  employees 

during the JHSC meetings were not being addressed because the  

.  stated that  and  had also 

shut down safety recommendations brought forward by  

). As a result, . 

 

In an interview with , she stated that employees at  worksite are 

hesitant to ask questions because, . As an example,  

stated that on one particular occasion a  

 

 

 

 Referring to the .  
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further stated,  

 

 stated that when she first met  

However, as  got to know  she understood that  

  stated that  was the first 

person who arrived at the  worksite site and  

. Referring to the state of  worksite.  felt supported by  

and further stated that  was  referring to 

 employees. 

 stated that the  and that, 

 

 As an example, 

 stated that she had witnessed  

.  stated that, "  

 and feels that  

 

 

 

In an interview with , he stated that  

 and in that time, he's witnessed  

. As an example  stated 

that on one occasion,  

 to check on the progress of maintenance work that was being done.  

stated that upon arrival  

 regarding the previous day's 
maintenance work.  further stated that upon  departure 

from the  he heard  
 felt the comment made by  was,  

. 

 stated that he has witnessed  

 by a supervisor. 

As an example  stated,  

. While using the new product,  noticed that it was 

 

.  stated that he brought his concerns about the new 

product to  attention and   stated that  
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."  further stated that during this interaction,  

. 

In another example,  stated that  

while giving a presentation during a  employee meeting and also stated that 

 while giving a presentation at another  meeting. (This 

statement corroborates the statement by  and  

 during  employee meetings). 

 stated that he  

 and further stated that he ( ) is worried about a 

"Prohibited reprisal" by speaking with YWCHSB. 

During the December 21, 2018 interview with ,  walked into 

the interview room which was clearly marked with a do not disturb sign. This was the second 

time  interrupted an interview conducted by YWCHSB. 

 Members 

In addition to the statements provided by  employees, it is also important to note 

that  and  members) 

provided statements regarding  JHSC and their observations of the  

worksite. 

YWCHSB obtained a copy of    

 document performed on   by  

. The purpose of the audit was to assess  

implementation and observe and identify any acts or conditions that create potential hazardous 

exposures to  employees and contractors at the  worksite. The audit 

was finalized on   and addressed to . 

One of the findings of the audit concluded that  JHSC was established but no longer 

functioning at the required frequency and concerns regarding insufficient representation from 

both Management and Labor were identified. The audit recommended that the JHSC Chair and 

Management representatives encourage the open communication of site issues and concerns 

without, "(Supports  statement regarding attendance). 

The statement  is unusual within an audit document and in this case,  

 

 

 

Copies of  2018 JHSC meetings were obtained by YWCHSB to identify  Chair and 

Management representatives during that time. The documentation identified  as 

 JHSC Management representative during the    and 
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  JHSC meetings.  was also identified as Chair of   

 JHSC meetings. ) was identified once 

as the  JHSC Chair. There were no other JHSC meetings that occurred in 2018. 

(Supports   regarding JHSC lack of meeting frequency). 

In an interview with  regarding  JHSC, he stated as  

 JHSC was 

operating effectively. Although,  could not clarify the reason the term  

 was mentioned in the   confirmed discussions with  

 JHSC 

from a management perspective.  further stated that when an improvement or safety 

issue was brought forth during the JHSC meetings  and as a result 

the issues would never get "Effectively addressed." 

 also stated that upon initially arriving at  worksite, he was informed 

of an incident when  

. As a result of 

 the Safety Officer,  was requested by  

 during all subsequent 

YWCHSB inspections.  further stated that his job was to accompany  to ensure 

he  a Safety Officer(s) during an inspection and to 

ensure all safety concerns brought forth during the inspection were "Addressed appropriately." 

In an interview with  regarding P  JHSC, he stated that upon his arrival 

at Parsons FMC worksite in , he was "Shocked" at its "State of disrepair," and as 

, fixing  JHSC became one of  mandates. 

As  investigated the cause of  JHSC failure, he discovered  

 and reason  JHSC was in a state of disrepair.  
further stated that  in a manner that was not allowing the 

JHSC to "Function as it should."  was subsequently removed by  as  

JHSC Management Representative and Chair. 

Analysis 

 daily contactor meeting -  

The evidence shows that during the  daily contractors meeting 

 was seeking enforcement, in good faith of the Yukon Occupational Health and 
Safety Act by enquiring about  

 

 

. 
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The evidence has determined that when the topic of  

 

,  

 This is supported by statements obtained from  

 

.  

 with  during the meeting in question. 

During the  meeting,  

. However, the statement from  

 confirmed that despite  

 

. 

In their respective statements,  

described . 

 stated that he witnessed  for bringing forth 

a safety concern  encountered on the  worksite.  described 

feeling . 

 stated that  during 

a conversation regarding  process.  further 

stated that . 

 was also displayed towards an YWCHSB Safety Officer during a 

routine safety inspection. As a result,  was assigned to 

 

 the Safety Officer(s). 

In their statements,  team members  and  
 both confirm that  

 when they were brought forth during 

the JHSC meetings. 

 when he interrupted two YWCHSB 

interviews during this investigation without sound rationale, despite clear and explicit 

instructions by YWCHSB Safety Officers not to enter the interview room while interviews were 

in progress. 

 also alleged that during the  

meeting,  

. However, the investigation was not 

able to verify  

. 
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 was given the opportunity to be interviewed by YWCHSB on two occasions regarding 

the events that transpired during  

between himself and .  declined the first interview request and was not 

available during the second request. 

The investigation has determined that  actions and behavior towards  

employees and YWCHSB were found to be consistent with those actions and behaviour  

displayed and directed towards   during a  

 meeting when discussions  

 were brought up. 

Therefore, we have concluded that during the  

meeting  was seeking enforcement, in good faith of the Yukon Occupational 
Health and Safety Act. 

 

 

 

 

. 

Conclusion 

We conclude that  employer,   

. 

Obstruction of YWCHSB interview process by  

During the investigation, YWCHSB Safety Officers provided all  employees, 

including  clear direction not to enter the interview room while the interview process 

was underway. As further notification to   employees, YWCHSB Safety Officers 

clearly marked the door to the interview room with a do not disturb sign while the interviews 

were in progress. 

However, despite this direction by YWCHSB Safety Officers,  entered the interview 

room on two separate occasions and disrupted the interviews being conducted with  

 and  on December 20, 2018 and December 21, 2018 

respectively. 

 

 

 

 stated during his interview that  
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In either case,  could not provide a legitimate reason why he disrupted the interviews 

of  and , when he (  was under clear direction 

from YWCHSB not to enter the room while interviews were in progress. 

The investigation has determined that  actions and behavior towards  

employees,  and  during their respective interviews on 

December 20, 2018 and December 21, 2018 are found to be intimidating and contrary to 

section 18(1)(d) - Prohibited Reprisals of the Yukon Occupational Health and Safety Act,  

 Company Rules and Operating Policy on Harassment and   which 

states  employees should be allowed to bring forth safety concerns without fear of 

reprisal. 

Conclusion 

We conclude that by  disrupting the interviews of  and  

 while they were acting in compliance with the Yukon Occupational Health 
and Safety Act did contravene section 18 - Prohibited Reprisals of the Yukon Occupational 
Health and Safety Act and did contravene section 35 - Obstruction of officer of the Yukon 

Occupational Health and Safety Act. 

 

On  

 

 

 

 

 

The investigation has determined that  team  

. 

 

 facilitate health and safety concerns that were not being adequately addressed 

by  team. This is supported through  October 

and December 2018 email correspondence with . This is also supported through 

 own  that not only documented  health and safety 

issues but, highlighted concerns that  employees were in fear of reprisal by 

members of  team for bringing forth health and safety 

concerns during JHSC meetings. 

The investigation has determined that that  
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worksite. This is 

supported by the following evidence. 

•  statement which confirmed that  

team viewed  

. 

•  statement confirming that he  

 

 

•  statement confirming that  

. 

•  statement confirming a conversation occurred on  

 

. 

The investigation has determined that t team's actions and 

behavior towards  

  to section 18 - Prohibited Reprisals of the 

Yukon Occupational Health and Safety Act. 

Conclusion 

We conclude that  employer,  

 and 

did  - Prohibited Reprisals of the Yukon Occupational Health and Safety 

Act. 
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Jules Farkas 
Investigating Safety Officer 
Yukon Workers' Compensation Health & Safety Board 

Investigating Saf t Officer 
Yukon Workers' C pensation Health & Safety Board 

C.c Bruce Milligan 
Director, Occupational Health and Safety 
Yukon Workers' Compensation Health & Safety Board 
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YUKON WORKERS' 
COMPENSATION 
HEALTH AND 
SAFETY BOA.RD 

OCCUPATIONAL HEALTH AND SAFETY I.R. NO.  

INSPECTION REPORT 
Pursuant to the Occupational Health and Safety Act ("the OHS Act"). any person who fails to comply with the 
Act. the Occupational Health and Safety Regulations ("the Regulations") or orders of an officer is subJect to a 
penalty and/or prosecution and/or closure order Any person aggneved by any dec1s1on made by a safety 
officer may appeal to the Board. Appeals must be delivered in writing to the Director within 21 days of the 
decision. A decision which has been appealed remains in effect and must be complied with untll an inquiry 
has been concluded by the Board 

Date of Issue: 2019-Aug-13 Date of Inspection: 2019-Jun-06 

Employer Name: Employer No.: 

Employer Phone No.: Worksite Phone No.: 

Employer Address: Worksite Location: 

T cured with : N/A Toured with : N/A 

Position: N/A Position : NIA 

No. of Workers: 0 

First Aid Attendant: N/A 

Received By: Delivery Method: Registered Mail 

Signature: 

Safety Officer: Jules Farkas 

Generated/Modified On: 2019-Aug-13 2:01 PM Page 1 of 7 
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

Inspection Details: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.: 

Number of Orders: 5 

This report is a result of an investigation and not an inspection into a complaint of an alleged prohibited reprisal filed on 
November 27, 2018 by a  employee with the Yukon Workers 
Compensation Health and Safety Board (YWCHSB) . 

The decision letter dated July 23, 2019 regarding the investigation into the complaint is attached to this inspection report. 

As a result of the investigation, YWCHSB found several violations of the Yukon Occupational Health and Safety Act and 
Regulations. 

Orders are written to  as outlined within this inspection report as a result of the investigation. 

 shall post a copy of this inspection report in a conspicuous place within the workplace where it is likely to come to 
the attention of the workers and shall furnish a copy of this report to the health and safety representative and the committee 
pursuant to Section 41 of the Yukon Occupational Health and Safety Act. 

Order Number: 1 

OHS Legislation: Occupational Health and Safety Act s.32(2)(c) 

In accordance with section 32(2)(c) of the Occupational Health and Safety Act, you are required to provide written 
notification of compliance to the orders issued below. This notification must be submitted to the office of the issuing Safety 
Officer by the compliance date assigned to the order(s). Failure to comply with this order will result in the issuance of an 
administrative penalty in accordance with section 45(1 )(a)(b) of the Occupational Health and Safety Act. 

Compliance Due Date: As stated with each order. 

Order Number: 2 

OHS Legislation: Occupational Health and Safety Acts. 3 (1) (a) (b) 

 contravened section 3(1 )(a) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  
employees in the following manner: 

 in front of  
employees.   . 

 in front of   
employees.   . 

 was witnessed by   employees during a    
   . 

A member of    team was witnessed by a   employee encouraging 

Safety Officer: Received By: 
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INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

and praising  for making the  

The results of a 2018  by  Management team 
acknowledged that  
with workers on   worksite. 

 2018   also stated that  found  
. However, the investigation,  

. Therefore, because of this  
 

. 

By  
 created and cu lture that failed to ensure, the workplace, 

machinery, equipment, and processes under the  care and control are safe and without risks to the health and 
wellbeing of  employees. 

 contravened section 3 (1) (b) of the Yukon Occupational Health and Safety Act. 

A review of   Operating Policy on Harassment was conducted and states: 

 

 2016 Operating Policy on  

A review of  2019   was conducted and states: 

 

 on the  site." 

 

By the examples provided of , it has been determined that 
 have allowed  to act contrary to  current policies and procedures on workplace harassment 

and  and behave in a manner that has been identified as  
 worksite. 

Occupational Health and Safety Act 
3 
(1 ) Every employer shall ensure, so far as is reasonably practicable, that 
(a) the workplace, machinery, equipment, and processes under the employer's control are safe and without risks to health; 
(b) work techniques and procedures are adopted and used that will prevent or reduce the risk of occupational illness and 
injury; and 

CORRECTIVE MEASURE: 

 shall develop and implement policies and procedures preventing  as it 
relates to the workplace. 

Safety Officer: Received By: 

Page 3 of 7 

Total page 46
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall ensure all   employees are trained , instructed and knowledgeable on the new policies and 
procedures regarding . This includes clear direction on how to report 

 in the workplace without fear of reprisal or retaliation. 

Once adequate policies and procedures pertaining to  in the workplace have been 
developed,  shall provide a copy of these policies and procedures to the YWCHSB issuing officer. 

Once all   employees have been trained , instructed and knowledgeable on the new policies and procedures 
regarding  in the workplace  shall , provide documentation illustrating the 
names and signatures of those   employees who took the captioned training to the YWCHSB issuing officer. 

 shall perform quarterly reviews and conduct an annual performance audit to verify and confirm that the policies 
and procedures are being followed . 

Compliance Due Date: 2019-0ct-01 

Order Number: 3 

OHS Legislation: Occupational Health and Safety Acts. 3 (1) (c) 

 contravened section 3 (1 ) (c) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  failed to ensure   employees are  
. 

   employees 
created an environment where employees no longer felt comfortable bringing forth health and safety concerns. 

 at risk of an occupational injury as defined under the Yukon 
Occupational Health and Safety Act by suppressing health and safety concerns; which demonstrated  

 posed to the health and safety of workers in the 
workplace. 

The Yukon Occupational Health and Safety Act requires a supervisor to provide proper instruction ensuring workers are 
aware of the hazards at work and work safety.  

 

 
 

in contravention of section 3 (1) (c) of the Yukon Occupational Health and Safety Act. 

Occupational Health and Safety Act 
3 
(1) Every employer shall ensure, so far as is reasonably practicable, that 
(c) workers are given necessary instruction and training and are adequately supervised, taking into acount the nature of 
the work and the abilities of the workers. 

Safety Officer: Received By : 

Page 4 of 7 

Total page 47
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INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

CORRECTIVE MEASURE: 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall ensure each supervisor is adequately trained and competent to deliver the proper instruction to workers 
under their direction and control in a manner that does not impede or obstruct the reporting or dissemination of health and 
safety information amongst  employees. 

 shall ensure each supervisor understands their responsibilities under the Yukon Occupational Health and Safety 
Act and Regulations and each worker is advised of the existence of any potential or actual danger to the health or safety of 
the worker of which the supervisor is aware. 

This corrective measure shall be assessed based upon  quarterly review and annual performance audit as 
outlined in order 2 of this inspection report. 

Compliance Due Date: 2019-0ct-01 

Order Number: 4 

OHS Legislation: Occupational Health and Safety Acts. 3 (2) (b) 

 contravened section 3 (2) (b) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  
 in the performance of their duties. 

 
 in 

contravention of section 3 (2) (b} of the Yukon Occupational Health and Safety Act. 

This created a condition where employees were frustrated and no longer felt comfortable bringing forth health and safety 
concerns and as a result, put  employees at risk of an occupational injury as defined under the Yukon 
Occupational Health and Safety Act. 

This is supported within  own  that states,  
" 

Occupational Health and Safety Act 
3 
(2) Without limiting the generality of subsection (1 ), every employer shall, so far as is reasonably practicable, 
(b) cooperate with and assist safety and health representatives and committee members in the performance of their duties; 

CORRECTIVE MEASURE: 

 shall ensure cooperation and assistance is provided to safety and health representatives and JHSC committee 
members in the performance of their duties regarding health and safety in the workplace. 

 shall ensure health and safety concerns that are brought forth to    team are 

Safety Officer: Received By: 

Page 5 of 7 

Total page 48

1

1

1

1

1

1

1

1 1 1

1

2

2

2

1

1

1

1

2

sgotterm
Record 3 - Page 40 of 127



INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

adequately addressed and documented in a time ly manner. 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall provide a copy the current list of the JHSC members for   worksite to the YWCHSB issuing 
officer. 

 shall conduct monthly JHSC meetings and shall provide a copy of the monthly   JHSC meeting 
minutes for the remainder of the 2019 calendar year to the YWCHSB issuing officer. 

 shall provide on a monthly schedule, a copy of   JHSC meeting minutes for the entire 2020 calendar 
year, to the YWCHSB issuing officer. 

This corrective measure shall be assessed based upon  quarterly review and annual performance audit as 
outlined in order 2 of this inspection report. 

Compliance Due Date: 2019-0ct-01 

Order Number: 5 

OHS Legislation: Occupational Health and Safety Acts. 35 (1) 

 contravened section 35 (1 ) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  obstructed YWCHSB, Safety Officers while engaged in carrying out duties 
pursuant to the Yukon Occupational Health and Safety Act. 

During the interview process,  was given clear direction by YWCHSB Safety Officers not to enter the interview 
room while the interview process was underway. As further notification to   employees, YWCHSB Safety 
Officers clearly marked the door to the interview room with a do not disturb sign while interviews were in progress. 

On December 20, 2018 and December 21, 2018,   disrupted the interview process by entering the interview 
room and interrupting interviews being conducted by YWCHSB, Safety Officers. 

The actions and behaviors displayed by  on December 20, 2018 and December 21 , 2018 were found to be 
obstructive towards YWCHSB, Safety Officers engaged in carrying out duties under the Yukon Occupational Health and 
Safety Act and were also found to be intimidating by the individuals being interviewed. 

Occupational Health and Safety Act 
35 
(1) No person shall obstruct or hinder a safety officer engaged in carrying out duties under this Act. 

CORRECTIVE MEASURE: 

 shall ensure that no person obstructs or hinders a safety officer engaged in carrying out duties under the Yukon 
Occupational Health and Safety Act. 

Safety Officer: Received By: 
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall provide to the YWCHSB issuing officer, information illustrating that all  employees are aware 
understand their requirement to cooperate with a YWCHSB Safety Officer engaged in carrying out the duties under the 
Yukon Occupational Health and Safety Act and Regulations. 

Compliance Due Date: 2019-0ct-01 

• Any order issued by a Safety Officer of the YWCHSB takes effect immediately on issuance. 
• Any party aggrieved by an order may request an appeal of an order. For information regarding or to request an appeal, contact 
the Appeals Assistant at 667-5402 or 1-800-661-0443. 
• Initiating a request for an appeal does not operate as a "stay" or suspend the order pending the outcome of the review. 
• In accordance with section 31 of the Occupational Health and Safety Act, this report must be posted in a conspicuous place 
where it is most likely to come to the attention of employees. 

Safety Officer: Received By: 

Page 7 of 7 

Total page 50
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@ YUKON WORKERS' 401 STRICKLAND STREET 
COMPENSATION WHITEHORSE, YUKON 

HEALTH AND Y1A 5N8 

SAFETY BOARD 
TEL: (867) 667-5645 
FAX: (867) 393-6279 
TOLL FREE 1-800-661-0443 

Date: Print Name: 

Inspection#:  Signature: 

Company:  Phone: 

Compliance Notification 

Order Compliance Due 
Describe Work Which Was Done 

Date 
Number Date Completed 

2 2019-0ct-01 

3 2019-0ct-01 

4 2019-0ct-01 

5 2019-0ct-01 

Please fax or mail this form to Occupational Health & Safety as orders are complied with. 
If you have any questions or concerns regarding compliance with the orders , please 
contact our office at (867) 667-5450, or fax (867) 393-6279. 

If additional space is required , please copy this form or attach sheet of paper. 

Total page 51
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2008 MBQB 329 
Manitoba Court of Queen’s Bench 

Blight v. Portage la Prairie (Municipality) 

2008 CarswellMan 625, 2008 MBQB 329, [2009] 3 W.W.R. 309, 174 A.C.W.S. (3d) 854, 234 Man. R. (2d) 302, 54 
M.P.L.R. (4th) 24 

KAMERON WADE BLIGHT, BLIGHT NATIVE SEEDS LTD., LESLIE FARMS LTD., 
VERWEY FARMS LTD., WESLEY PACKHAM, 3319807 MANITOBA LTD., SCHIRP 

FARMS, ORVAL TROOP, KEVIN MASON, ABE PETERS, KEVIN YUILL 
(COLLECTIVELY “THE CONCERNED RATEPAYERS OF THE RURAL 

MUNICIPALITY OF PORTAGE LA PRAIRIE”) (Applicants) and THE RURAL 
MUNICIPALITY OF PORTAGE LA PRAIRIE (Respondent) 

Scurfield J. 

Judgment: December 9, 2008 
Docket: Portage la Prairie CI 08-03-00345 

 
Counsel: Grant M. Driedger, Gavin M. Wood for Applicants 
Shayne D. Berthaudin for Respondent 

Subject: Public; Property; Municipal 
 
Related Abridgment Classifications 
 
Municipal law 
XXIII Local and other public improvements 

XXIII.3 Local improvement by-laws 
XXIII.3.b Attacking by-law 

XXIII.3.b.i Grounds 
XXIII.3.b.i.A Non-observance of statutory requirements 

Municipal law 
XXIII Local and other public improvements 

XXIII.3 Local improvement by-laws 
XXIII.3.b Attacking by-law 

XXIII.3.b.iii Miscellaneous 

 
Headnote 
 
Municipal law --- Local and other public improvements — Local improvement by-laws — Attacking by-law — Grounds — 
Non-observance of statutory requirements 
Rural municipality and city agreed to build recreation centre — Before planning phase was completed rural municipality 
drafted local improvement plan and submitted borrowing by-law for approval before site was chosen — Project scaled back 
due to increased estimated costs — Applicants applied to quash local improvement plan and borrowing by-law — 
Application granted — Section 315 of Municipal Act mandatory — Section requires that municipality convey sufficient 
information to taxpayer to be able to analyze wisdom of plan — Plan did not include cost of land as site not chosen — 
Anticipated sources of funding not identified beyond agreement in principle with municipality — Operating costs were 
uncertain and agreement with municipality not finalized — Plan did not meet requirements of s. 315 — Failure to comply 

Total page 53

sgotterm
Record 3 - Page 45 of 127



Blight v. Portage la Prairie (Municipality), 2008 MBQB 329, 2008 CarswellMan 625 
2008 MBQB 329, 2008 CarswellMan 625, [2009] 3 W.W.R. 309, 174 A.C.W.S. (3d) 854... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

 

with s. 315 resulted in loss of jurisdiction. 

Municipal law --- Local and other public improvements — Local improvement by-laws — Attacking by-law — 
Miscellaneous 
Rural municipality and city agreed to build recreation centre — Before planning phase was completed rural municipality 
drafted local improvement plan and submitted borrowing by-law for approval before site was chosen — Project scaled back 
due to increased estimated costs — Applicants applied to quash local improvement plan and borrowing by-law — 
Application was brought 13 months after passage of by-law — Application granted — Application not untimely — When 
by-law passed no detailed plan or reliable cost estimates were available so challenge would not have been reasonable — 
Applicants moved in timely fashion once project finalized — Rural municipality not prejudiced as first tender not issued until 
after application to challenge had been filed. 

 
Table of Authorities 
 
Cases considered by Scurfield J.: 

Gilroy v. Portage la Prairie (City) Variation Board (1981), 1981 CarswellMan 164, 10 Man. R. (2d) 446 (Man. Q.B.) 
— referred to 

Robinson v. Beamsville (Village) (1906), 8 O.W.R. 689, 1906 CarswellOnt 608 (Ont. H.C.) — considered 

Robinson v. Beamsville (Village) (1907), 1907 CarswellOnt 507, 9 O.W.R. 273 (Ont. Div. Ct.) — referred to 

RSJ Holdings Inc. v. London (City) (2007), 2007 SCC 29, 2007 CarswellOnt 3919, 2007 CarswellOnt 3920, 364 N.R. 
362, 36 M.P.L.R. (4th) 1, [2007] 2 S.C.R. 588, 283 D.L.R. (4th) 257, 226 O.A.C. 375 (S.C.C.) — considered 

Shell Canada Products Ltd. v. Vancouver (City) (1994), 1994 CarswellBC 115, 1994 CarswellBC 1234, [1994] 3 
W.W.R. 609, 20 M.P.L.R. (2d) 1, 20 Admin. L.R. (2d) 202, 110 D.L.R. (4th) 1, 88 B.C.L.R. (2d) 145, [1994] 1 S.C.R. 
231, 163 N.R. 81, 41 B.C.A.C. 81, 66 W.A.C. 81 (S.C.C.) — considered 

United Taxi Drivers’ Fellowship of Southern Alberta v. Calgary (City) (2004), 46 M.P.L.R. (3d) 1, 236 D.L.R. (4th) 
385, [2004] 7 W.W.R. 603, 346 A.R. 4, 320 W.A.C. 4, 318 N.R. 170, 18 R.P.R. (4th) 1, [2004] 1 S.C.R. 485, 2004 
CarswellAlta 355, 2004 CarswellAlta 356, 2004 SCC 19, 26 Alta. L.R. (4th) 1, 12 Admin. L.R. (4th) 1, 50 M.V.R. (4th) 
1 (S.C.C.) — considered 

Wiswell v. Greater Winnipeg (Metropolitan) (1964), 48 W.W.R. 193, 1964 CarswellMan 22, 45 D.L.R. (2d) 348 (Man. 
C.A.) — referred to 

Wiswell v. Greater Winnipeg (Metropolitan) (1965), [1965] S.C.R. 512, 1965 CarswellMan 24, 51 W.W.R. 513, 51 
D.L.R. (2d) 754 (S.C.C.) — referred to 

Statutes considered: 

Municipal Act, S.M. 1996, c. 58 
Generally — referred to 

s. 174(3) — considered 

s. 177 — considered 

s. 315 — considered 

s. 315(1) — considered 

s. 315(1)(a) — considered 
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s. 315(1)(a)-315(1)(h) — considered 

s. 315(1)(e) — considered 

s. 315(1)(f) — considered 

s. 315(1)(h) — considered 

s. 315(2) — considered 

s. 322 — considered 

s. 383(1) — considered 

Words and phrases considered 

must 

The applicants say that a municipality “must” comply with all of the requirements set out in subsections 315(1) and (2) [of 
the The Municipal Act, C.C.S.M. c.M225] in order to maintain its jurisdiction to pass a local improvement plan and its related 
borrowing by-law. They argue that the use of the word “must” by the legislature is, like the word “shall”, a clear indication 
that the obligation is mandatory. I agree. That is the ordinary meaning of the word “must”. . . . 

APPLICATION to quash local improvement plan and borrowing by-law. 
 

Scurfield J.: 
 
Introduction 
 

1      The applicants are ratepayers (taxpayers) within a municipality. They have moved to quash a local improvement plan 
and the attached borrowing by-law that were approved by the municipality within which they reside. 
 
Background 
 

2      In March 2006, the Rural Municipality of Portage la Prairie (”the RM”) and the City of Portage la Prairie (”the City”) 
agreed to study the possibility of building a multi-use recreation complex (”the multiplex”) to be located either within the 
City or the RM. The consultant conducted town hall meetings, stakeholder interviews and a public survey. After receipt of 
the consultant’s report, an agreement in principle was reached on March 29, 2007 between the RM and the City. Based on the 
concept contained in the consultant’s report, the multiplex was to include numerous recreational facilities. Those would 
include two ice surfaces, a competitive and a leisure swimming pool, a fitness area, a walking track, and an observation area. 
 
3      The RM agreed in principle to commit $8 million to the project and the City agreed to commit $16 million. However, 
the project was still in an early planning phase. They were basing their plans on a tentative budget of $32 million. However, 
the site had not yet been selected and it had not yet been determined what facilities would be included in the multiplex. The 
RM and the City agreed to pursue funding for the project from the Province of Manitoba and the Government of Canada. 
However, there was no formal commitment in place from either level of government. It was also agreed that an attempt 
would be made to raise private funds to support the multiplex. 
 
4      Although the planning phase was incomplete, the RM decided to secure its potential need to fund the project through a 
local improvement plan and a borrowing by-law. In his affidavit, the chief administrative officer of the RM says that the RM 
selected that process because it requires a public hearing and the RM wanted the process to be transparent. 
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5      The RM drafted its local improvement plan on July 24, 2007. It then scheduled a public hearing for August 14, 2007. It 
placed advertisements in two editions of each of the two local newspapers. It also placed a notice of the public hearing related 
to the local improvement plan on the bulletin board at its office and on its website. The notice of the public hearing in respect 
of the local improvement plan contains very little detail. It does not describe the proposed multiplex in any specific way, nor 
does it identify the potential tax cost to individual taxpayers. That notice simply stated: 

The Rural Municipality intends to proceed with the construction of a jointly owned recreation multiplex, with the RM’s 
contribution being up to $8,000,000.00. The RM proposes to give consideration to a by-law authorizing the borrowing 
of an amount of $8,000,000.00 for the construction of the recreation multiplex over a period of 15 years; and the cost 
thereof to be financed through property taxation. 

 
6      The RM did not receive a single notice of objection by mail or in person prior to the public hearing on August 14, 2007. 
On August 14, 2007, a single taxpayer appeared at the public hearing. It is clear that he was concerned about the location of 
the multiplex. However, the evidence does not satisfy me that this person registered a specific objection to the borrowing 
by-law. 
 
7      The RM’s borrowing by-law was given first reading at the August 14, 2007 hearing. The RM then applied to the 
municipal board of Manitoba for approval of the borrowing by-law on August 17, 2007. It was not until September 19, 2007, 
that a location was chosen for the multiplex. The land was not owned by the RM. 
 
8      On September 26, 2007, a memorandum of understanding between the RM, the City and the owner of the land received 
the unanimous approval of council. That agreement gave the RM and the City the right to lease the land at a cost of $15,000 
per year. It also provided for the assumption of operating costs by the RM and the City. 
 
9      The municipal board did not hold a public hearing with respect to the local improvement plan and the proposed 
borrowing by-law. However, it did request further information in terms of the financing of the project. That was provided by 
the RM. On September 27, 2007, the municipal board released a decision approving the borrowing by-law. The borrowing 
by-law was then given second and third readings by the RM’s council on October 9, 2007. 
 
10      It was not until May 15, 2008 that the design details of the multiplex and its estimated cost were revealed. 
Unfortunately, the cost of the project was estimated to be $41.7 million as opposed to the original budget of $32 million. 
 
11      By May 15, 2008, the project had committed funding as follows: $8 million from the RM, $16 million from the City, 
$5 million from the provincial government, and $3.3 million from the federal government. In addition, it was anticipated that 
private sector sources would contribute approximately $3 million. In total, the RM and the City believed they could raise 
approximately $35.7 million to build the multiplex. Consequently, the RM and the City decided to remove some of the 
facilities included in the proposed design of the multiplex in order to meet the anticipated funding. 
 
12      Specifically, the RM and the City decided to eliminate one of the ice surfaces, the competitive swimming pool, the 
walking track, and the observation area. Nevertheless, they agreed to proceed with the scaled down project in an amount that 
was higher than the original estimate of $32 million. That decision was approved at the RM council meeting on June 24, 
2008. 
 
13      In response to its decision to proceed, on that same day, the RM received a letter from solicitors for the applicants 
challenging the validity of the borrowing by-law that was attached to the original local improvement plan. The initial 
challenge pointed out that the proposal on which the by-law was based had been substantially changed. In an exchange of 
correspondence between solicitors for the applicants and the RM over the next two months, the applicants particularized 
numerous additional concerns about the validity of the local improvement plan and the related borrowing by-law. The RM 
steadfastly refused to redo the process now that its final plans were known. 
 
14      As a result, in a letter dated July 23, 2008, the applicants’ counsel made it clear that he had instructions to file an 
application challenging the validity of the process. 
 

Total page 56

sgotterm
Record 3 - Page 48 of 127



Blight v. Portage la Prairie (Municipality), 2008 MBQB 329, 2008 CarswellMan 625 
2008 MBQB 329, 2008 CarswellMan 625, [2009] 3 W.W.R. 309, 174 A.C.W.S. (3d) 854... 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

 

15      On September 16, 2008, the applicants filed that application seeking an order to quash the local improvement plan and 
the borrowing by-law. The application is based on an allegation that the RM did not follow the mandatory requirements of 
The Municipal Act, C.C.S.M. c. M225 (”the Act”), in order to obtain approval of the local improvement plan and the 
borrowing by-law. That application is now before this court. 
 
Issues 
 

16      Did the RM comply with the requirements of the Act when seeking approval of its local improvement plan and the 
attached borrowing by-law with respect to the multiplex? If not, did the RM’s failure to do so deprive it of the jurisdiction to 
proceed with its borrowing by-law? And finally, should the application be dismissed for delay? 
 
The Applicable Legal Principles and Legislation 
 

17      This application engages the court in an interpretation of the Act. Generally, the interpretation of all legislation 
including the Act is guided by what is sometimes referred to as the broad and purposive approach. 
 
18      In United Taxi Drivers’ Fellowship of Southern Alberta v. Calgary (City), 2004 SCC 19, [2004] 1 S.C.R. 485 (S.C.C.), 
the Supreme Court of Canada said: 

[6] The evolution of the modern municipality has produced a shift in the proper approach to the interpretation of statutes 
empowering municipalities. This notable shift in the nature of municipalities was acknowledged by McLachlin J. (as she 
then was) in Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231, at pp. 244-45. The “benevolent” and 
“strict” construction dichotomy has been set aside, and a broad and purposive approach to the interpretation of 
municipal powers has been embraced .... This shift in legislative drafting reflects the true nature of modern 
municipalities which require greater flexibility in fulfilling their statutory purposes .... 

. . . . . 
[8] A broad and purposive approach to the interpretation of municipal legislation is also consistent with this Court’s 
approach to statutory interpretation generally. The contextual approach requires “the words of an Act ... to be read in 
their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of 
the Act, and the intention of Parliament” .... 

 
19      Thus, the interpretation of the Act must be performed in a broad and purposive fashion. Sections of the Act should be 
interpreted in the context of the statute as a whole. Nevertheless, the broad and purposive approach does not permit the court 
to ignore the ordinary meaning of the language that the legislature has used. Where the legislative intent emerges clearly from 
the plain language of the statute, the court should be reluctant to impose its own view of what the legislature should have 
done. 
 
20      The courts have long recognized that municipalities are creatures of statute. That is to say, they do not have inherent 
legislative powers. They derive their powers, duties and obligations from their enabling statutes. 
 
21      In RSJ Holdings Inc. v. London (City), 2007 SCC 29, [2007] 2 S.C.R. 588 (S.C.C.), Charron J. said, for a unanimous 
court: 

[37] ... Municipalities are creatures of statute and can only act within the powers conferred on them by the provincial 
legislature: Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231, at p. 273. On the question of 
“illegality” which is central to a s. 273 review, municipalities do not possess any greater institutional expertise than the 
courts — “[t]he test on jurisdiction and questions of law is correctness”: Nanaimo (City) v. Rascal Trucking Ltd., [2000] 
1 S.C.R. 342, 2000 SCC 13, at para. 29. 

 
22      As a consequence of obtaining their powers through their enabling statutes, municipalities have limited jurisdiction. 
Ian MacF. Rogers, Q.C., The Law of Canadian Municipal Corporations, looseleaf, 2d ed. (Toronto: Thomson Canada 
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Limited, 2003) vol. 2, § 193.41, summarized those limitations as follows: 

Whenever it is provided in an enabling statute that a council shall, in exercising a particular power, comply with certain 
conditions imposed by the legislature for the safeguarding of the public interest, such as obtaining the approval of the 
electors by vote, or for the protection of the rights of interested parties such as giving them notice, in a specified manner, 
or where an express limitation or qualification has been placed upon the exercise of such powers, such as the approval of 
a municipal board, a by-law which has been passed without observing such conditions will, as a rule, be illegal and void 
or else merely voidable depending on the wording of the statute. The general rule is that, if a statute forbids the 
enactment of a by-law interfering with private property except on certain stated conditions, the conditions must be 
strictly fulfilled. 

 
23      Although the old approach of strict interpretation of municipal statutes is no longer appropriate, once the court 
interprets an obligation as mandatory, Rogers’ statement of the law remains consistent with well established principles: 
Wiswell v. Greater Winnipeg (Metropolitan), [1965] S.C.R. 512 (S.C.C.), rev’g (1964), 48 W.W.R. 193 (Man. C.A.); Gilroy 
v. Portage la Prairie (City) Variation Board (1981), 10 Man. R. (2d) 446 (Man. Q.B.). 
 
24      Thus, a municipality cannot ignore mandatory obligations imposed upon them by statute. Often these obligations are 
legislated safeguards for the public. Municipalities do not have the inherent right to alter the requirements based on politics or 
expedience. They are in effect jurisdictional in nature. Generally a municipality can only maintain its jurisdiction by 
demonstrating compliance with the mandatory requirements of the Act. 
 
25      However, not all legislated requirements are characterized as mandatory or jurisdictional (see The Law of Canadian 
Municipal Corporations, supra, at § 193.41): 

On the other hand, the courts will not always insist upon the strict observance of statutory formalities or directions 
where their non-observance has not prejudiced anyone and have refused to invalidate a by-law for technical objections if 
the mistake was honestly made. Substantial compliance may suffice in the one case whereas strict compliance is 
necessary in the other. A court should only concern itself with the object of ascertaining whether there has been a 
substantial compliance with all the requirements of the statute and not with finding some slight or trivial departure on 
which to hinge a decision adverse to the validity of the by-law. It would seem necessary in view of these two rules, to 
distinguish between a condition which is an essential prerequisite to jurisdiction and one which is a statutory formality 
or direction. Non-compliance with the former renders the by-law void whereas non-observance of the latter renders it 
voidable. The line between these two classes is hard to distinguish and in most cases, the problem will resolve itself into 
one of construing the words of the statute to determine whether they are directory or compulsory. 

 
26      Thus, there are some legislated duties or obligations that, properly interpreted, appear to be mere formalities. By 
definition, mere formalities should rarely deprive any taxpayer of anything of value. When analyzed, “formalities” will 
usually be transparently technical violations that cause no prejudice to any affected party. When the courts characterize a 
breach in this manner, they have held that the municipality has not lost its jurisdiction. It follows that distinguishing 
obligations from formalities is often at the heart of disputes between municipalities and their taxpayers. 
 
27      Rogers concluded in his text that, “A court should only concern itself with the object of ascertaining whether there has 
been a substantial compliance with all the requirements of the statute and not with finding some slight or trivial departure on 
which to hinge a decision adverse to the validity of the by-law”. With respect, although that comment is useful, it may at 
times be misleading. Labelling a breach as technical does not always make it trivial. If the legislature has created an 
obligation of strict compliance by using language such as “shall” and “must”, the courts should not lightly convert the failure 
to comply with a legislated requirement into a formality. To do that is to risk usurping the legislative function. Technical 
requirements may underpin significant procedural protection for taxpayers. Transparency requirements can only be fulfilled 
by the obligatory exchange of material information. 
 
28      In Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231 (S.C.C.), at 274, Sopinka J., writing for the 
majority of the court, said: 
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... There is good reason to encourage municipalities to act within their statutory powers. An absence of judicial review 
would leave some ratepayers without an effective remedy. The suggestion that the only remedy is at the polls is of no 
value to the minority who would be left with no remedy and Council could continue to enlarge its statutory powers as 
long as it was able to retain its majority support. The public policy in favour of restricting a municipality to its statutory 
powers exists as much for the minority as for the majority. 

 
Relevant Sections of the Act 
 

29      As this case focuses on the interpretation and application of certain sections of the Act, I will now set them out: 

Content of borrowing by-law 

174(3) A borrowing by-law must set out 

(a) the amount of money to be borrowed and, in general terms, the purpose for which the money is to be borrowed; 

(b) the anticipated maximum rate of interest, the term and the terms of repayment of the borrowing; 

(c) the source or sources of money to pay the principal and interest owing under the borrowing; and 

(d) the source of any interim financing. 

Use of borrowed money restricted to stated purpose 

177 A council must use money obtained under a borrowing only for the purpose for which the money is borrowed, as 
stated in the borrowing by-law. 

Content of plan 

315(1) A local improvement plan must 

(a) describe the proposed local improvement; 

(b) identify the local improvement district or the lands or businesses in respect of which the local improvement tax 
is to be imposed; 

(c) identify the potential taxpayers under the plan; 

(d) state the method and rate to be used for calculating the proposed local improvement tax, the number of years in 
which it is to be imposed and, if the tax can be prepaid under section 325, the estimated discount or rate of discount 
for prepayment; 

(e) state the estimated cost of the local improvement and the period of years over which the cost is to be spread, 
which must not exceed the projected useful life of the improvement; 

(f) identify the anticipated sources of funding to pay for the local improvement and the portion of the estimated cost 
to be paid by each source; 

(g) state the estimated amount of money to be borrowed, and the maximum rate of interest, the term and the terms 
of repayment of the borrowing; and 

(h) state how the annual operation or maintenance of the local improvement is to be funded. 
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Estimated cost of local improvement 

315(2) For the purpose of clause (1)(e), the estimated cost of a local improvement includes 

(a) all capital costs to be incurred for the purpose of the improvement, including the cost of acquiring land that the 
council considers necessary for the improvement; 

(b) the cost of professional services needed to undertake the improvement; 

(c) the amount required to repay any existing debt on a local improvement that is to be upgraded or replaced; 

(d) the costs of financing the improvement; and 

(e) other expenses incidental to the undertaking of the improvement or to the raising of revenue to pay for it. 

Amendment after subdivision, consolidation or change in plan 

322(1) If, after a local improvement or special service is approved by by-law, 

(a) there is a subdivision or consolidation of a parcel or parcels of land or a change in a plan of subdivision; and 

(b) in the opinion of the council, a property resulting from or affected by the subdivision, consolidation or change 
would not bear its appropriate share of the cost of the local improvement or special service; 

the council must amend the by-law to ensure that each such property bears an appropriate share of the cost of the local 
improvement or special service. 

Reduction in local improvement taxes 

322(2) If, after a local improvement has been approved by by-law, the municipality 

(a) receives more financial assistance for the local improvement than is provided for in the by-law; or 

(b) obtains financing for the local improvement at a lower cost than is provided for in the by-law; 

the council must amend the by-law to reduce the cost or portion of the cost to be paid by local improvement taxes. 

 
Analysis 
 

30      The applicants say that a municipality “must” comply with all of the requirements set out in subsections 315(1) and (2) 
in order to maintain its jurisdiction to pass a local improvement plan and its related borrowing by-law. They argue that the 
use of the word “must” by the legislature is, like the word “shall”, a clear indication that the obligation is mandatory. I agree. 
That is the ordinary meaning of the word “must”. That meaning is not altered by its use in the context of the Act as a whole. 
 
31      The purpose of section 315 emerges clearly from the Act. When a municipality chooses to proceed with a local 
improvement plan, it is obliged to give notice “to each potential taxpayer under the plan or proposal and hold a public hearing 
with regard to the plan or proposal.” A meaningful public hearing requires the communication of material information. 
Section 315 is designed to ensure that a municipality conveys sufficient information to its taxpayers and its council so that 
they can assess the merits of a local improvement plan. That conclusion is consistent with the RM’s assertion that the process 
was designed to be transparent. Transparency cannot be achieved without disclosing material information. 
 
32      It follows that for a municipality to raise money by this process, it must have a sufficiently mature proposal to enable it 
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to comply with the requirements of subsection 315(1). That does not mean that a municipality must always wait until every 
detail of its proposal has been finalized. Clearly, section 315 contemplates estimates. However, in order to provide the 
information required by subsection 315(1) in a bona fide and reasonable manner, a municipality must be beyond the mere 
concept stage. Section 315 requires more than just the exchange of speculative information. It identifies specific information 
that must be provided by the municipality. Some of that information is so specific that it requires a well developed plan. 
 
33      By way of example, a municipality could not simply decide to build a bridge somewhere within the municipality and 
then without any location, specifications or cost estimates, comply with the requirements of a local improvement plan. That is 
because, based on the plain language of subsection 315(1), a municipality must describe, identify or state the basic factors 
outlined in clauses (1)(a) through (h). Further, for the purpose of clause (1)(e), the municipality must include the specific 
information set out in subsection 315(2) in its estimate of the cost of the local improvement. These are core requirements 
from which its jurisdiction flows. It is implicit that a municipality substantially complies with these requirements in good 
faith. 
 
34      In conclusion, the court is entitled to reject a challenge based on mere formalities. However, a legislated obligation that 
compels a municipality to provide basic information in a local improvement plan that precedes a public hearing should not be 
characterized as a mere formality. From the taxpayers’ perspective, approval of the local improvement plan will often lead to 
an increase in their taxes. The section 315 obligation was intended to protect the taxpayer’s right to understand and then 
challenge or support a proposal. It also benefits individual councillors who need to assess the project. It also serves to prevent 
a municipality from borrowing money prematurely. 
 
35      Consequently, from an interpretive perspective, the court should not lightly dismiss mandatory requirements of section 
315 that are designed to safeguard public interests. 
 
Did the RM Comply with the Mandatory Obligations under the Act? 
 

36      The local improvement plan relied on by the RM is brief and reads as follows: 

Schedule “B” to By-Law No. 2999 

RURAL MUNICIPALITY OF PORTAGE LA PRAIRIE 

LOCAL IMPROVEMENT PLAN NO. 2007-01 

FOR 

the construction of a Recreation Multiplex 

(Pursuant to Subsection 315(1) of The Municipal Act) 

(a) Description of the Proposed Local Improvement 

The Council of the Rural Municipality of Portage la Prairie is proposing to construct a new recreation multiplex in 
conjunction with the City of Portage la Prairie. 

(b) Local Improvement District to be Taxed 

The Local Improvement Levy required to service the debt to be issued under this proposal will be levied on all 
properties within the LID of the Rural Municipality of Portage la Prairie excluding otherwise exempt properties. 

(c) Identification of Potential Taxpayers Under the Plan 

The benefiting properties are identified in the latest revised assessment rolls of the municipality. 

(d) Method of Calculating Local Improvement Tax 
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The local improvement taxes to be levied under this proposal are to be calculated as follows: 

(i) The requirements in each year are to be raised by a local improvement tax calculated on the basis of the 
portioned value of eligible assessable property over fifteen (15) years. 

Pursuant to Section 325 of The Municipal Act, taxpayers will not be permitted to prepay their respective local 
improvement taxes because they are based on assessment. 

(e) Estimated Cost of Local Improvement 

The portion of the proposed multiplex that the Rural Municipality of Portage la Prairie is responsible for is 
estimated to be $8,000,000.00. The Municipality proposed the cost of the project will be repaid over a period of 
fifteen (15) years. 

(f) Particulars of Borrowing 

The debt created by the Rural Municipality of Portage la Prairie to pay the contribution of up to $8,000,000.00 will 
be financed over a period of fifteen (15) years at a rate of interest of 7% per annum and will be repaid by means of 
a local improvement levy against all assessable property within the municipality. 

(g) Funding of Maintenance of Proposed Local Improvement 

The ownership of the multiplex will be jointly owned by the Rural Municipality of Portage la Prairie and City of 
Portage la Prairie on a 1/3, 2/3 formula with the annual maintenance costs of the multiplex to be shared on the same 
basis. The Municipality will allocate funds in their annual General Operating Fund for any required maintenance. 

Dated this 24th day of July, A.D., 2007 

Daryl Hrehirchuk, CMMA 

Chief Administrative Officer 

Rural Municipality of Portage la Prairie 

 
37      Does the information contained in the local improvement plan comply with section 315 of the Act? 
 
38      The RM concedes that it did not comply with all of the requirements set out in section 315 when the local 
improvement plan was presented on August 14, 2007. It says that it could not do so because the local improvement plan was 
proposed at such an early stage that many relevant facts were not yet known by the RM. As the chief administrative officer of 
the RM said, at paragraph 19 of his affidavit: 

19. I note from reviewing the notice of application herein that the applicant argues that the local improvement plan does 
not contain certain information required to be included in a local improvement plan. It should be noted that the date on 
the local improvement plan is July 24, 2007. As of that date, the multiplex was still in the planning and development 
stages. Confirmed details were not known, save for the upper limit of the RM’s level of financial commitment. All 
known details of the project were included in the local improvement plan at the time. 

 
Clause 315(1)(a) — “describe the proposed local improvement” 
 

39      The RM described the local improvement simply as a “recreation multiplex”. It provided no description of the location 
or extent of the proposed facilities beyond that generic term. That is rather like saying that it intended to build an office 
building somewhere within the municipality. Does such a minimal description of a local improvement comply with clause 
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(1)(a)? Or, is the RM obliged to provide a description of the proposed local improvement that conveys a reasonable level of 
specific information to its taxpayers? Surely it matters whether the proposed local improvement is a one storey or ten storey 
office building. Or, to use the earlier bridge example, surely it matters if it is a two lane or four lane bridge. The use of the 
phrase “recreation multiplex” is technically accurate, but it does not convey sufficient information for a reader to know the 
extent of what is intended. It does not comply with the spirit of section 315. The municipality is required to convey sufficient 
information to a taxpayer to allow the taxpayer to analyze the wisdom of the local improvement plan. That analysis begins 
with knowing what it intends to build. The RM knew what facilities it hoped to build, although it did not describe them. In 
my view, the RM was required to include a brief but reasonably intelligible description of the proposed local improvement by 
clause 315(1)(a). 
 
Clause 315(1)(e) — “state the estimated cost of the local improvement and the period of years over which the cost is to be 
spread, which must not exceed the projected useful life of the improvement” 
 

40      The RM defined the local improvement as a “recreation multiplex” under clause 315(1)(a). The Act makes it clear that 
a municipality must state the estimated cost of the local improvement. Yet, the RM states only its anticipated portion of the 
cost. It does not provide taxpayers with the information to which they are entitled, namely, the estimated cost of the entire 
local improvement. 
 
41      Under clause 315(1)(e), subsection 315(2) specifically requires the RM to state the cost of acquiring land that the 
council considers necessary for the improvement. However, the RM had not yet agreed on the proposed location of the 
multiplex. Since the RM did not know the location, it did not know the cost of purchasing or leasing the land. Thus, this 
information was not included in the local improvement plan. 
 
Clause 315(1)(f) — “identify the anticipated sources of funding to pay for the local improvement and the portion of the 
estimated cost to be paid by each source” 
 

42      At the time when the local improvement plan was drafted, the RM did not know all of the sources of funding for the 
multiplex. Therefore, it could not and did not comply with the obligation to identify all the anticipated sources of funding for 
the multiplex. All that the RM really knew was that it had agreed in principle to contribute $8 million towards this project 
and that the City had agreed to contribute $16 million. It had a reasonable expectation that the province would commit $5 
million to the project but it had no firm commitment from the province. It had no commitment from the federal government 
at that point whatsoever. Although it hoped to raise $2 to $3 million in private donations, that funding had not yet been 
committed. In the result, the RM failed to state any of the other anticipated sources of funding and the portion of the 
estimated cost to be paid by each source. 
 
Clause 315(1)(h) — “state how the annual operation or maintenance of the local improvement is to be funded” 
 

43      Despite the assertion in the local improvement plan that operating costs would be shared on a 1/3, 2/3 basis between 
the RM and the City, the evidence before me establishes that there was no such agreement in place on August 14, 2007. No 
doubt the RM had a reasonable expectation that the City would contribute operating costs in the same proportion as capital 
costs, that is to say, on a 1/3, 2/3 basis. However, the local improvement plan does not state that that was “an expectation” of 
the RM. Rather, it leaves the impression that such an agreement was already in place. That such an agreement was not in 
place a year later is demonstrated by the letter dated July 14, 2008 from the chief administrative officer of the RM to one of 
the applicants where he says, “The R.M. is currently in negotiations with the City to determine a formula for funding the 
operating costs of the multiplex.” Further, because the RM did not know the extent of the facilities to be built, it did not have 
any reliable information as to operating costs. Consequently, it could not specifically state how it would fund costs which 
were as yet unknown. 
 
44      This specific analysis leads me to conclude that the RM did not comply with several basic requirements set out in 
section 315 of the Act. 
 
45      In response, the RM says that it included the best information available at the time and further, that some of the 
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required information was not really relevant because the RM had capped its contribution at $8 million. With respect, that 
argument cannot prevail. A premature proposal cannot be used to defeat the purpose of section 315. 
 
46      Analysis requires material information. For a taxpayer to evaluate the wisdom of a local improvement plan, they need 
to know the scope of the entire project, including the total anticipated cost and all the sources of funding. The proposal was to 
build the facilities as a whole. The RM may have intended to cap its contribution at $8 million. However, the intended local 
improvement is a building, not just a financial contribution. The RM was engaging in a joint venture that had a much higher 
anticipated cost. What if there were cost overruns? What if some of the other sources of funding were unreliable or did not 
materialize? Who would be responsible for completing the building? What were the anticipated operating costs? How would 
operating costs be funded? Taxpayers are entitled to raise such questions when assessing the viability of a capital project. To 
do that, they require the basic information required by section 315. 
 
Section 177 — “Use of borrowed money restricted to stated purpose” 
 

47      The preliminary model for the multiplex included two ice surfaces, a competitive and a leisure swimming pool, a 
fitness area, a walking track, and an observation area. The RM and the City hoped to build the multiplex for $32 million. Yet, 
the applicants note that the design that was finally approved long after the local improvement plan was passed included only 
one ice surface, a leisure pool and a fitness area. The applicants also point out that the cost for less facilities increased to 
$35.7 million. 
 
48      Section 177 of the Act says that money obtained under a borrowing by-law must be used for the stated purpose. The 
borrowing by-law in question says simply that the money is to be used “for the construction of a recreation multiplex”. The 
applicants argue that a significant reduction in the proposed facilities invalidates the borrowing by-law. The RM replies by 
noting that what was deleted was effectively a small portion of the project. That is evidenced by the fact that the reduction of 
facilities reduced the projected cost by only $6 million. Moreover, the RM says that it is still building a recreational complex. 
In short, the RM should not be restricted to a specific design, particularly since none was attached to the original proposal. 
 
49      In my view, a challenge of this type is determined by the facts. The success of the challenge will depend on the degree 
to which the project has been changed. Here, the project has not been altered in character but only in size. A substantial part 
of the multiplex is still being built. On these facts, I do not find that the design changes alone would be sufficient to 
invalidate the borrowing by-law. 
 
Conclusion 
 

50      In summary, I am satisfied that the local improvement plan created by the RM did not comply with the substance and 
intention of subsection 315(1) of the Act. 
 
51      The RM did not act in bad faith. It simply acted prematurely. The right to estimate does not include the right to guess 
or speculate. An estimate must have its roots in a reasonably developed plan. There was no urgent reason to proceed with the 
local improvement plan prior to developing the proposal to a stage where it could provide a reasonable level of reliable 
information to its taxpayers. 
 
52      The failure to comply with the mandatory obligations of section 315 results in the loss of jurisdiction. That is to say, 
the RM did not have the right to proceed with its local improvement plan and borrowing by-law unless it complied with 
section 315. A municipality cannot avoid the obligations under section 315 by arguing that the section does not apply when 
the required facts are not yet known. That is particularly so when that consequence is self-generated. 
 
53      Simply put, the RM had an obligation to comply with subsection 315(1) in order to generate the jurisdiction to pass the 
local improvement plan and the related borrowing by-law. Councillors had a right and an obligation to consider a local 
improvement plan that complied with subsection 315(1). Jurisdiction is not restored by the fact that there is no evidence 
before me that any taxpayer read the local improvement plan before it was passed by the RM. 
 
Delay 
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54      Subsection 383(1) of the Act allows a taxpayer one year from the third reading of a borrowing by-law attached to a 
local improvement plan to challenge the process. Subsection 383(1) reads: 

Time limit for action under clause 382(1)(d) 

383(1) Subject to subsection (2), an application under clause 382(1)(d) must be filed within one year after the by-law or 
the resolution is passed. 

 
55      Ordinarily, the courts would interpret a legislated limitation date in a permissive way. That is to say, that an 
application filed within the limitation date established by the legislature would ordinarily be heard by the court on its merits. 
That approach flows from the basic rules of statutory interpretation. On its face, a limitation date means that the legislature 
intended to give taxpayers within a municipality one year to challenge a by-law or a resolution. However, the court has held 
that in exceptional circumstances, such applications may be further limited by the court. Put another way, the court may 
refuse to exercise its discretion to grant an application to quash a by-law that has been unreasonably delayed, particularly 
where that delay has caused significant prejudice to the municipality. 
 
56      In The Law of Canadian Municipal Corporations, at § 195.3, Rogers stated: 

Amongst the other considerations which have induced a court to refuse to quash a by-law is an unreasonable delay in 
moving to quash, and this is so even when the application is brought within the one-year limitation period imposed by s. 
273(5) of the Ontario Act where no explanation is given for the delay. Although the court cannot quash a by-law after a 
year has expired from the date of its passing, it does not follow that the party moving against it is to be allowed the 
entire year in which to move. And this rule has been applied more strictly where the by-law has been carried into effect 
in the interval and money has been spent and considerable inconvenience would result if it were invalidated. 

 
57      In Robinson v. Beamsville (Village) (1906), 8 O.W.R. 689 (Ont. H.C.), aff’d (1907), 9 O.W.R. 273 (Ont. Div. Ct.), 
Mulock C.J. refused to set aside a by-law based on what he described as a technicality where the application was delayed for 
seven months and no satisfactory explanation for the delay was offered. 
 
58      I begin this analysis by finding that the RM’s failure to comply with the obligations established by section 315 was not 
a mere technicality. The section was designed to compel municipalities to communicate adequate information to taxpayers in 
order to permit them to make an informed decision. It was also designed to compel municipalities to identify a proposed 
project with some particularity before seeking approval of a local improvement plan. That, too, is a form of protection for the 
taxpayer since it prevents municipalities from borrowing money in this way without first developing a mature plan. 
 
59      Second, an explanation for the delay arises from the facts of this case. Although the applicants no doubt had a legal 
right to challenge the local improvement plan and attached borrowing by-law on August 14, 2007, it would not have been 
reasonable for them to advance the application at that point in time. I say that because little was known about the proposal on 
that date. The RM, much less the taxpayers, did not know the location, or the extent and cost of the facilities to which the RM 
would be subscribing. The RM was not bound to any agreement at that stage. The multiplex was simply a concept which as 
yet had no flesh. 
 
60      Detailed plans and, as a consequence, a reliable estimated cost were not available or at least made public until May 15, 
2008. It was not until sometime after May 15th that the RM and the City recognized the need to scale down the project in 
order to meet their budget. The decision to proceed with a substantially reduced proposal and yet rely on the borrowing 
by-law that it initially passed on August 14, 2007, was made on June 24, 2008. Thereafter, the applicants immediately 
registered their objection. 
 
61      In a letter dated June 24, 2008, solicitors for the applicants put the RM on notice that they were challenging the RM’s 
right to rely on the local improvement plan and borrowing by-law. An exchange of correspondence followed in which the 
applicants particularized many of the grounds for their challenge. The RM was not persuaded to revisit the process. 
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62      On July 23, 2008, the applicants’ counsel advised that he had been instructed to commence a court action, “challenging 
the validity of the by-law and resolution”. He confirmed that they were in the process of finalizing their materials with 
respect to that challenge on August 21, 2008. Consequently, as soon as the RM confirmed its intention to proceed with the 
project albeit a significantly scaled down project, the applicants moved in a timely way to challenge the process. 
 
63      The applicants actually filed their application on September 16, 2008. They filed within the one-year limitation period. 
 
64      Although the RM claims that it has been prejudiced by the delay, I note that the first tender was issued by the RM after 
the application had been filed. 
 
65      In summary, although the RM no doubt spent time, effort and money during the planning process, the only real 
prejudice that it can identify is its claim that construction costs will likely increase if the project is delayed. That evidence is a 
matter of speculation. It is based only on the recent history of escalating construction costs. Construction costs vary with 
market conditions. If economic conditions change, so, too, could construction costs. 
 
66      In any event, the RM submitted that it had the right to avoid the local improvement process and the public hearing 
process by simply passing a general borrowing by-law in the same manner as did the City. If it did that, it could quickly 
restore its funding source. The availability of that process greatly diminishes, if not eliminates, the argument of economic 
prejudice. The RM can choose to follow a different path if the existing by-law is quashed. No doubt that decision involves 
political considerations, but those are not a proper consideration for the court. 
 
67      In conclusion, although there has been a significant delay since the third reading of the local improvement plan and the 
borrowing by-law on October 9, 2007, I am satisfied that much of that delay was caused by the fact that material particulars 
of the project were not known either by the RM or by the applicants until after May 15, 2008. Thereafter, the applicants 
moved in a timely way to process their application. The evidence of prejudice to the RM is not persuasive. Therefore, I reject 
the argument based on delay. 
 
68      For these reasons I find that the RM did not comply with mandatory obligations set out by section 315 of the Act. 
Those breaches result in a loss of jurisdiction. I, therefore, quash the approval of the local improvement plan and the related 
borrowing by-law. The applicants are entitled to the costs of this application. 
 

Application granted. 
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Bassett v. Canada (1987), 53 Sask. R. 81, 35 D.L.R. (4th) 537, 1987 CarswellSask 250 (Sask. C.A.) — referred to 

Jordan v. Saskatchewan (Securities Commission) (1968), 64 W.W.R. 121, 1968 CarswellSask 16 (Sask. C.A.) — 
referred to 

U.S.W.A. v. Baron Metal Industries Inc. (1999), [1999] L.V.I. 3036-3, 1999 CarswellOnt 2316, [1999] O.L.R.B. Rep. 
363 (Ont. L.R.B.) — referred to 

Wascana Energy Inc. v. Gull Lake No. 139 (Rural Municipality) (1998), 168 Sask. R. 58, 173 W.A.C. 58, 1998 
CarswellSask 294, [1999] 1 W.W.R. 280 (Sask. C.A.) — referred to 

Statutes considered: 

Interpretation Act, 1995, S.S. 1995, c. I-11.2 
s. 27(3)(a.1) [en. 1998, c. 47, s. 5(b)] — considered 

Pension Benefits Act, 1992, S.S. 1992, c. P-6.001 
Generally — referred to 

Saskatchewan Employment Act, S.S. 2013, c. S-15.1 
Generally — referred to 

s. 2-93 — considered 

s. 3-53 — considered 

s. 3-53(1) — considered 

s. 3-53(2) — considered 

s. 3-53(3) — considered 

s. 3-54 — considered 

s. 4-4(2) — considered 

s. 4-4(5) — considered 

s. 6-49(3)(f) — considered 

 

Anne M. Wallace Adjud.: 
 
I. Introduction and Background 
 

1      Lyle Brady (”Brady”) seeks to appeal Occupational Health and Safety Report 1755 dated January 29, 2015 (the 
“Report”) to an adjudicator pursuant to s. 3-53 and s. 3-54 of The Saskatchewan Employment Act (the “Act”). I was 
appointed as Adjudicator to hear this case. 
 
2      The Report, written by Occupational Health Officer Kent Rhodes, deals with a complaint of discriminatory action by 
Mr. Brady against a former employer, Jacobs Industrial Services Ltd. (”Jacobs”). During his employment with Jacobs, Mr. 
Brady was a member of and represented by the International Association of Bridge, Structural, Ornamental and Reinforcing 
Ironworkers Local Union No. 771 (the “Union”) 
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3      Upon receipt of the appointment, I contacted the parties to arrange for a pre-hearing meeting by conference call. In 
managing the pre-hearing process I issued a Process Direction on January 28, 2016 and Process Direction #2 on March 19, 
2016. 
 
4      There is no dispute that: 

a. On October 14, 2014, Mr. Brady filed with the Ministry a complaint of discriminatory action against Jacobs, alleging 
Jacobs had taken discriminatory action against him in his employment because of his occupational health and safety 
activities (the “Complaint”). 

b. By Occupational Health and Safety Report 1755 dated January 29, 2015 (the “Report”), the Occupational Health 
Officer dismissed the Complaint. 

c. On July 20, 2015, Mr. Brady, by email, filed a Request for an Appeal Hearing” with the Ministry (the “Appeal 
Request”). 

 
5      The lapse of time between the Report and the Appeal Request raises the issue of whether Mr. Brady filed the Appeal 
Request within the time required by the Act. The relevant subsections of Section 3-53 of the of the Act read: 

3-53(1) A person who is directly affected by a decision of an occupational health officer may appeal the decision. 

(2) An appeal pursuant to subsection (1) must be commenced by filing a written notice of appeal with the director of 
occupational health and safety within 15 business days after the date of service of the decision being appealed. 

(3) The written notice of appeal must: 

(a) set out the names of all persons who are directly affected by the decision that is being appealed; 

(b) identify and state the decision being appealed; 

(c) set out the grounds of the appeal; and 

(d) set out the relief requested, including any request for the suspension of all or any portion of the decision being 
appealed. 

[emphasis added] 

 
6      Section 3-54 of the Act reads: 

3-54(1) An appeal mentioned in subsection 3-53(1) with respect to any matter involving harassment or discriminatory 
action is to be heard by an adjudicator in accordance with Part IV. 

(2) The director of occupational health and safety shall provide notice of the appeal mentioned in subsection (1) to 
persons who are directly affected by the decision. 

 
7      In Process Direction #2, I said this: 

16. On the face of it, it appears Mr. Brady received the Report on February 6, 2015. Under the Act, then, he had fifteen 
business days from February 6, 2015 in which to appeal. The OHS File shows the Appeal Request was filed July 20, 
2015, many months after the 15 business day requirement would have run out. Mr. Brady, however, says he started his 
appeal on February 11, 2015 and I have invited him to provide evidence to establish he did so. 

17. These sections taken together mean that Mr. Brady’s appeal with respect to a matter involving discriminatory action 
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is to be heard by an adjudicator. 

18. The preliminary jurisdictional issues before me, then, are: 

a. Did Mr. Brady file his appeal of the Report within the statutory time limit? and 

b. If Mr. Brady did not file his appeal within the statutory time limit, is there any relief available from his failure to 
do so, i.e., is there any way the time limit can be ignored or waived? 

19 For me to deal with the substantive issue of whether the Occupational Health Office was wrong in deciding there was 
no discriminatory action against Brady, I must have jurisdiction to do so. The only way I have jurisdiction is if the 
appeal is properly before me in accordance with the requirements of the Act. 

20. I have already asked the parties to identify for me the documents in the OHS File which they consider relevant to the 
question of whether the appeal was filed in time and to identify any additional documents that might shed light on the 
timeliness question. Jacobs and the Ministry have raised questions about the relevance of many documents Brady 
suggests are relevant. On the face of it, it does not appear that anything that occurred before the Occupational Health 
Officer issued the Report on January 29, 2015, could possibly be relevant to the question of whether the appeal was filed 
in time. The filing of the appeal by its very nature must occur after the Report was issued. Therefore, without a final 
determination on the issue, I make a preliminary determination that nothing before January 29, 2015 is relevant to the 
question of whether Mr. Brady filed his appeal on time as required by the Act. I will, however, address any additional 
issues in this regard at the in person hearing referred to below. I will also address any other issues in relation to 
disclosure of documents at that time. 

Conclusion and Directions 

21. As I have said, I must first determine the jurisdictional questions. The process to do that will be as follows: 

a. I will convene an in-person hearing to hear the evidence and argument with respect to the jurisdictional issues of: 

i. Did Mr. Brady file his appeal of the Report within the statutory time limit? And 

ii. If Mr. Brady did not file his appeal within the statutory time limit, is there any relief available from his 
failure to do so, i.e., is there any way the time limit can be ignored or waived? 

b. At the outset of the hearing: 

i. I will discuss with the parties the documentary evidence that might be entered by consent on the 
jurisdictional issues. I will enter into evidence any documents agreed upon by Mr. Brady and Jacobs; and 

ii. I will discuss with the parties whether there are factual matters which are not in dispute which might be 
agreed upon by consent. 

c. In addition to any factual matters and documents agreed upon, I will hear evidence from Mr. Brady and Jacobs, 
with respect only to the jurisdictional questions, in the following manner: 

i. Mr. Brady will present his evidence first. 

ii. Jacobs will present second. 

iii. Mr. Brady will then have a right to call reply evidence, if any on any new matter raised by Jacobs. 

iv. In addition to any evidence entered by agreement, any other evidence will be entered through witnesses 
who will testify in person. Any additional documents will need to be entered through a witness. 
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v. Witnesses will be sworn and there will be a right to cross-examination. If I have questions, I will also ask 
my questions. 

d. After all the evidence has been entered, I will hear argument from Mr. Brady and Jacobs and representation from 
the Ministry on the jurisdictional questions only. 

e. Following the hearing, I will make a decision on whether I have jurisdiction to hear Mr. Brady’s appeal. If I find 
I do have jurisdiction to hear the appeal, then I will issue further process directions on how the appeal will be 
heard. 

 
7      I had also earlier granted the Union status to attend the hearing and to make submissions on the jurisdictional question. I 
did not permit the Union to call evidence. 
 
8      I convened the jurisdiction hearing in Regina on June 2, 2016. Lyle Brady attended the hearing supported by his spouse, 
Rose Brady. Alison Adam represented Jacobs. Lee Anne Schienbein represented the Director of Occupational Health and 
Safety. Gary Caroline and Lyndsay Watson represented the Union. 
 
9      The evidence concluded on June 2, 2016, but there was insufficient time for arguments. I adjourned the hearing to June 
29, 2016 to hear final arguments by telephone. Mr. Caroline advised the Union would submit written argument and would not 
be appearing on the telephone conference. The telephone conference for final submissions proceeded on June 29, 2016. 
 
II. Issues 
 

10      The issues are: 

a. Did Mr. Brady file his appeal of the Report within the statutory time limit set out in s. 3-53(2) of the Saskatchewan 
Employment Act? 

b. If Mr. Brady did not file his appeal within the statutory time limit, is there any relief available from his failure to do 
so, i.e., is there any way the time limit can be ignored or waived? 

 
III. The Hearing 
 

11      In accordance with Process Direction #2, at the outset of the hearing, the parties agreed to enter into the record, by 
consent, subject to any arguments with respect to relevance, weight and reliability, the following documents: 

a. A set of documents identified by the Director of Occupational Health and Safety; 

b. A set of documents identified by Jacobs; 

c. A set of documents identified by Brady. 

 
12      The parties also agreed to the basic facts set out in paragraph 4 above. Lyle Brady and Rose Brady both testified. 
Jacobs called Mike Carr, Deputy Minister of Labour Relations and Workplace Safety and Mike Brodziak, Jacobs’ General 
Manager. Lyle Brady also testified in reply. Some additional documents and an audio recording of a meeting were entered 
either through witnesses or by consent. I will refer to them as necessary in this decision. 
 
Lyle Brady 
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13      Brady began his case by testifying on his own behalf. He began by wanting to read from notes he had made the night 
before the hearing. The other parties agreed Brady could refer to his notes as long as everyone was provided with a copy. I 
arranged for the notes to be copied and the hearing continued. 
 
14      Brady testified: 

a. Brady met with Kent Rhodes on January 8, 2015 and Rhodes said he had made his decision on Brady’s Complaint 
before he even interviewed Brady. When Brady and his wife walked into the meeting with Rhodes, Rhodes said, “We 
have made a decision on your case”. Brady was shocked because he hadn’t even made a statement yet. Brady told 
Rhodes that without his statement, “I appeal this immediately.” Brady told Rhodes he was disgusted with Rhodes’ 
investigation practices and that Rhodes’ concern for job safety was pathetic. 

b. Brady met with Mike Carr on February 11, 2015. At that meeting: 

• Brady raised with Carr a 1997 accident at Vanscoy where Brady broke his back. 

• Brady told Carr about the January 8 meeting with Rhodes and told Carr the reason for the meeting with Carr was 
to continue with his appeal process. 

• Carr stopped Brady and said he’d heard the occupational health and safety story from Rhodes and that the 
Ironworkers were bringing forward a medical mental health issue. Carr said he had Jacobs’ statement and was 
interested in hearing Brady’s side of the story. 

• Brady explained to Carr that at the Jacobs Colonsay site two men had received electric shock and Brady was very 
concerned for the one man who was 65 and on heart meds. The man had received 240 volts electricity twice in less 
than a minute. When Brady got to the ground, he was the man’s first aider. The man’s arms were very sore, he 
didn’t speak clearly and Brady sat him down and got Jacobs safety supervisor. 

• Brady told Carr he was concerned about the Gallery One project because many of the bolts that were rotten or 
missing had been sheared through the shank and that the framed underpinnings could also be sheared or cracked 
off. This meant the Gallery One was a very serious structurally unsafe work environment. 

• Brady told Carr the first time he spoke to the mines inspectors they guaranteed the bolts were changed out. The 
second time the same inspector said he didn’t inspect the gallery, that he did not check the bolts but that he was told 
by the Jacobs supervisor that the bolts were changed out. Brady understands this mines inspector quit his job right 
after that. 

• Brady was concerned Carr’s department, the OHS, were shirking on their duties. Brady discussed several other 
very serious accidents on other job sites with Carr as well. Carr said he would look into all of them, but that it was a 
lot to take in and he would need some time. 

c. Brady phoned Carr in March to see how his appeal hearing was going. They talked on the phone for an hour and Carr 
asked Brady to make another appointment in April. In April Carr wrote a letter to Ironworkers Local 771 in Regina and 
to a psychiatrist. At this time Brady told Carr he felt Carr wasn’t really accomplishing anything in this appeal hearing. 
Carr explained he was not helping Brady with an appeal hearing. He said that was not his job, but the Director’s job. 
Brady asked Carr why he didn’t send Brady to Ray Anthony’s office and Carr never did answer that question. 

d. In frustration, Brady phoned Premier Wall’s office to understand how he could continue his appeal. Wall put Brady in 
touch with Rob Norris, the Minister of Labour. Norris directed Brady to the Department of Labour and Brady then filed 
a grievance [a duty of fair representation complaint] against the Union. That is when Brady also “wrote the appeal once 
again”. 

 
15      In cross-examination by employer counsel: 
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a. Brady confirmed he received the Report on February 6, 2015 and signed for it. He has read the report many times 
including the section of the report containing the instructions on how to file an appeal. 

b. Brady said Mike Carr may have called him the first time on January 15, 2015 because Brady had called the Premier’s 
office to raise concerns over his pension and the Union’s failure to dispatch him. Brady also had concerns that 
occupational health and safety were not doing due diligence on many job sites. Brady doesn’t specifically remember a 
January 15 call. Brady doesn’t remember telling Carr that he had a complaint before OHS or that he didn’t yet have a 
decision on the complaint. The only reason he was talking to the deputy was always about safety. Brady denies that Carr 
told him he couldn’t get involved in an active investigation, but that he would look into it and find out when Brady 
might expect a decision. 

c. Brady recalls “It all started in February.” “The men were still on the iron and we did not have an inspection in sight.” 
Brady says that on February 11, Carr told him he was concerned and would start an investigation immediately. 

d. Brady denies that Carr asked him to put his issues in writing and he denies sending Carr an email with attached letter 
and photo on February 20, 2015. Brady says he spoke with Carr four times in February. When counsel put to Brady that 
the February 20 email was in response to Carr asking him to narrow his issues, Brady said, “That may be his statement, 
but anytime I had information I sent it to him after he started dialogue with me.” 

e. Brady agreed that between February and July, he met with Carr a number of times. He agrees his pension was one of 
the topics, but it was not the primary topic. Brady was concerned because the Union was not fairly representing him and 
had told OHS Brady had ongoing mental health issues. Carr prepared a letter for Brady to send to the Union and he 
asked Brady for a waiver for medical evidence. Brady was concerned that the Union was not dispatching him. Carr 
drafted the letter to the Union and Brady signed it. 

f. When it was put to Brady that the first time he raised directly with Carr his intention to appeal the Report was at a 
meeting on July 7, 2015, Brady said “That’s ridiculous. I remember telling Carr on February 11th why I was in his 
office, very clearly. That’s the reason I went to see him.” Brady doesn’t recall if Carr told him on July 7 that the proper 
process would have been to file an appeal. Brady agrees Carr may have told him Carr had no role in the appeal process 
and couldn’t assist him with the appeal. 

g. Brady said he met with Carr on February 11, February 20 and February 25, 2015. 

h. Brady said when he filed his Appeal Request on July 20, 2015, “That is when we basically started all over again.” 
When asked to confirm this was the first time he put his appeal request in writing, Brady said, “That’s a loaded 
question.” He then said, “The first time I appealed it was orally to Kent Rhodes. Every time I met an officer after that I 
appealed this.” Brady finally agreed the July 20 Appeal Request was the first time he put his appeal in writing. 

 
16      There is in evidence a February 20, 2015 email from Brady’s email address to Mike Carr: 

Mr. Mike Carr, 

Sir, please see attached letter and photo. Thanks. 

LYLE BRADY 

In the letter, addressed to Mike Carr, Brady raises issues about the Union suspending Brady from dispatch and concerns 
about Brady’s pension. There is no mention of the Complaint or anything about an appeal. 
 
17      During Brady’s cross-examination, an issue arose with respect to the recording of the January 8, 2015 meeting 
involving Kent Rhodes and Lyle Brady. The recording was not originally included in the material the parties agreed to put 
before me. Brady insisted the recording was relevant even though it pre-dates the January 29, 2015 Report. Brady said at that 
meeting Kent Rhodes told Brady and Rose Brady that he had decided the Complaint against Brady and that Brady had 
immediately appealed the decision right then. The parties all agreed the recording should be produced and should be played 
for everyone before Brady’s cross-examination continued. 
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18      The recording begins with an introduction by David Milo, Senior Investigator, Occupational Health and Safety. He 
states the date as January 8, 2015 and identifies those present with him as Kent Rhodes, Lyle Brady and Rose Brady. After 
introductions, Rhodes says: 

Lyle, I just kinda wanted to go through, kinda what we spoke about on the phone there previous and, ah, I haven’t made 
a decision yet and I need all the information before I can make a decision, but I just wanted to make it very clear to you 
about the appeal process, and that both parties can appeal my decision. Whether I rule against you or rule against the 
employer, either side can appeal the decision and that starts over. But I haven’t made a decision as of yet, okay. 

 
19      Brady responded that he appreciated the system being there for him. Rhodes went on to say that they would be talking 
about when Brady worked for Jacobs at the Colonsay mine and Brady’s claim of discriminatory action. Rhodes and Milo 
then went on to interview Brady about what happened at the Colonsay mine. During the interview, Rhodes read Brady a letter 
from Jacobs in which Jacobs set out their response to Brady’s discriminatory action Complaint. When Rhodes finished 
reading the letter, Brady said, “There’s several things in there that I will definitely appeal.” Milo told Brady this was his 
opportunity to respond and Brady said it would take time to put together a response. Rhodes tells Brady if he wanted a week 
to write something up to respond to the Jacob’s letter, that would be fine. Brady says he will do that, that he has evidence. 
 
20      After everyone heard the recording, employer counsel continued with cross-examination. Brady insisted the January 8, 
2015 recording starts after the beginning of the meeting. Rose Brady began interjecting during the cross-examination to say 
she was at the meeting and she knew what happened. On application by employer counsel, I excluded Rose Brady from the 
hearing for this portion of the cross-examination and advised Lyle Brady that if he wanted to later call Rose Brady as a 
witness, he would be free to do so. When Brady’s cross-examination continued: 

a. Brady insisted that before the recording began, Rhodes made one statement for sure that he was inviting Brady there 
that day to make a statement but that he had already made a decision on the case. When Rhodes began the recording, he 
said the exact opposite. The other thing they discussed before the recording began rolling was a fire at the Co-op 
Upgrader. 

b. Brady agreed Rhodes gave him one week to provide additional information. Brady tried to meet the one week but 
compiling the evidence took a lot longer than that. Rhodes pushed Brady and eventually Brady provided as much as he 
could by January 27. 

 
21      In reply, Brady said he had a few meetings with Rhodes where they had heated conversations about Rhodes’ “pathetic 
investigation practices”. 
 
Rose Brady 
 

22      Rose Brady then testified that she noticed some phrases and sentences that “aren’t on the recording.” “I say the audio 
was tampered with. Rhodes said something in that meeting and it was replaced.” At the meeting Rhodes said he had already 
made a decision but he was giving Brady a chance to present. “Rhodes did not say he hadn’t made a decision because that’s 
contrary to what he did say.” 
 
Mike Carr 
 

23      Brady’s case closed and Jacobs began their case by calling Mike Carr, Deputy Minister of Labour Relations and 
Workplace Safety. Carr testified: 

a. In early January 2015, Carr received call from the Minister’s office to say Brady had called the Premier and the 
Minister about some concerns Brady had with respect to his union and with respect to a pension asset. In the normal 
business of government, matters like this are referred by Minister’s office to the Ministry. 
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b. Carr was familiar with Brady because of conversations years earlier with respect to a WCB claim and injury. Carr told 
the Minister’s office he would be happy to talk to Brady. 

c. Sometime around the 13th or 14th of January Brady called Carr’s office and on the 14th Carr returned the call and 
said he would talk to Brady. On January 15, Brady called back and they had a fairly lengthy conversation about a variety 
of concerns about safety, WCB and Brady’s Union not dispatching him to work. Brady also expressed concerns about 
the security of his pension asset. He was trying to decide whether he would stay in Saskatchewan. Carr asked Brady to 
put his concerns in writing to try to narrow things down. Brady told Carr he had a concern about an OHS complaint he 
filed and he was concerned about the length of time it was taking to arrive at an answer. Carr told Brady that as Deputy 
Minister Carr had no ability to influence the investigation or insert himself into it. Carr said he could find out the status 
of the investigation and get someone to get in touch with Brady. 

d. Carr contacted the OHS office and his understanding is the officer reached out to Brady and provided him with 
information on the status of Brady’s complaint. 

e. Brady responded to Carr’s request to put his concerns in writing with an email of February 20, 2015 together with an 
attached letter. Carr told Brady he should do some things with respect to the Union and that he could provide advice 
about the pension if Brady could provide information on where asset was. 

f. Following receipt of information from Brady, Carr undertook to ensure the pension asset was held in trust and was 
subject to the provisions of Pension Benefits Act. Carr assured Brady all he needed to do was continue his contributions 
or talk to the trustee to secure the asset if he chose to leave the trade and move to a different jurisdiction. 

g. With respect to ability to be dispatched by the Union, Carr explored the opportunity to challenge the Union’s position 
by providing medical information of Brady’s fitness to work. Brady was concerned that his doctors were reluctant to 
give him further information in writing, so Carr helped Brady draft a letter to his doctor and asked Brady to sign a 
medical authorization so the doctor could release medical information. Carr’s letter to the doctor is dated April 13, 2015 
and Brady signed the medical authorization on April 15, 2015. Carr also drafted a letter for Brady to send to the Union. 
The letter is dated May 25, 2015. Carr suggested Brady deliver the letter to the Union. 

h. Carr’s diary shows he met personally with Brady on each of February 25, April 15, June 3 and July 7, 2015. The first 
time Carr became aware Brady wanted to appeal the Rhodes Report was when his staff informed him on July 6, 2015 
that Brady wanted to raise the issue. Carr inquired of the OHS Division and confirmed Brady had not filed an appeal. 

i. When Carr met with Brady on July 7, Carr expressed concern there is a timeline associated with the requirement to 
file an appeal. Carr told Brady that it was a statutory time limit and one Carr has no authority to interfere with, that Carr 
had no standing under the Act to do anything to allow someone to get access to an appeal outside of the time limits. Carr 
did not give Brady any information on where or how to file an appeal. 

j. Between the January telephone discussion and the discussion on July 7, 2015, Brady never raised anything with Carr 
about the Complaint or an appeal of the Report. 

 
24      Brady, with assistance from Rose Brady, then cross-examined Carr: 

a. Carr maintained that throughout his communications with Brady he made it clear to Brady that he was assisting Brady 
only with the matters raised in Brady’s February 20, 2015 email. Those issues were with respect to the pension and the 
Union’s refusal to dispatch Brady. 

b. Carr confirmed Ken Rhodes has never told Carr that Brady appealed directly to Rhodes. 

c. Carr maintained all his conversations with Brady have been about WCB, pension and union dispatch issues. He 
maintained that when Brady brought up the OHS case in January, he told Brady he could not intervene in an 
investigation. 

d. When Rose Brady suggested to Carr that Brady presented the “Jacobs problem” at a meeting on February 11, 2015, 
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Carr said he did not recall a meeting on February 11. With respect to the OHS Complaint, Carr only recalls the 
telephone conversation in which Brady expressed concern about having filed a complaint and not having heard anything 
back. Carr believes this conversation took place on January 15. 

e. Carr maintained that if Brady had raised the issue of an appeal directly, Carr would have said he has no authority 
under the statute to make an appeal or conduct an investigation just as he did when Brady raised the issue in July. All he 
can do is undertake to make inquiries on the status of matters. Carr will not become involved in any active investigation 
or in any appeal of any decision. There are statutory requirements in legislation that make it clear how appeals are to be 
handled. 

f. Brady may have come to Carr’s office three times in February, but Carr’s records show he only actually met with 
Brady once, on February 25, 2015 after he received the February 20 letter. The next meeting after that was April 15 
when Brady signed the medical consent. Carr does not recall any meeting on March 26. 

 
Mike Brodziak 
 

25      Mike Brodziak is the General Manager of Jacobs. He testified that the Colonsay project was completed as of July 19, 
2014. The workers were laid off and the project was closed. People involved in the project have since retired or moved on to 
other things. 
 
Brady’s Reply Evidence 
 

26      Jacobs then closed their case, and Brady testified in reply. He said that while Carr says they met four times, he actually 
met with Carr on February 11, February 20, February 25, March 25, March 26, April 14, May 20, May 25 and June 1. 
 
27      As Brady was testifying about these dates, it was obvious he was looking at a document. When Jacobs’ counsel 
objected to Brady referring to a document not in evidence, I asked Brady what he was looking at. It turned out he was 
looking at a typed timeline Rose Brady had put together the night before the hearing. Brady explained they had made this 
timeline from calendars he had kept. Jacobs’ counsel asked that Brady produce the calendars. When Brady went to produce 
the calendars, Rose Brady grabbed the package out of Brady’s hand and began making notes on some of the pages. I asked 
Rose Brady to stop writing on the documents. Brady then produced the documents. There are four sheets stapled together - 
two printed 2015 calendars and two printed 2014 calendars. These calendars show the 12 months of the year on one sheet in a 
four by three grid with each month in a box showing the days of the week and the dates. There is handwriting all over the 
sheets. Some of it is Brady’s and some of it is Rose Brady’s. 
 
28      Brady insisted these documents show he met with Carr on February 11 because the “11” is circled and he has written 
“MC” beside it. Brady repeated that he brought up his appeal at that time. “If your house is on fire, you don’t stop to do the 
paperwork.” 
 
29      When asked in cross-examination what the difference between the two calendars is, Brady said he couldn’t put all the 
information on one calendar, so he used two. The notation “MC” shows either meetings or telephone calls with Mike Carr, 
but they would be direct communications. On the original documents there were also some things that were whited out. 
Brady said he has a habit of doodling, so he may have written his name on the pages or something and decided to white it 
out. 
 
IV. Positions 
 

30      Jacobs submits: 

a. Brady has not met the time limit for filing his appeal; 

b. The adjudicator has no authority to waive or extend the time limit; 
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c. In the alternative, if there is authority to extend the time limit, that authority should not be exercised in this case. 

 
31      The Director submits: 

a. There is no evidence Brady filed an appeal within the statutory deadline; 

b. There is no authority for the adjudicator to waive or extend the deadline. 

 
32      At the hearing Brady took the position: 

a. He began his appeal when he met with Kent Rhodes on January 8, 2015. 

b. He continued his appeal when he met with Mike Carr on February 11, 2015 and his appeal never stopped. 

 
33      During final submissions Brady submits: 

a. This isn’t about money. It’s about the safety of the workers and that it was an emergency situation. People were hurt 
on the job site and didn’t get first aide. 

b. Susan Boan opened Brady’s discriminatory action complaint on October 14, 2014. It was then closed October 15, 
2014 and then without a written appeal it was re-opened on October 19. On December 8, 2014, Director Ray Anthony 
was aware of this from an email from Susan Boan. Boan told Anthony she felt Brady had quit his job. 

c. Kent Rhodes picked this up and began a “restart” on November 24, 2014. On January 8, 2015, Brady and Rose Brady 
sat with Rhodes for a meeting. The meeting took an hour and the recording is only 25 minutes. So where is the rest of it? 

d. On January 27, Rhodes ordered Brady to respond to the January 8 meeting by one o’clock. On January 29, Rhodes 
denied the complaint and on February 6, 2015, by registered mail, Brady received his decision. 

e. From February 11, 2015, Brady and Carr met many times over until July. In these meetings, Brady was also present at 
the office downtown Albert Street and requested to meet with Ray Anthony in person. Anthony refused to meet. 
Anthony was aware on December 8 of the first appeal. 

f. On July 6, 2015, Kent Rhodes and Susan Boan told Brady to send an appeal letter to Ray Anthony. Clearly there were 
many appeals, and written or not, everyone was well aware of it. 

 
V. Analysis 
 
Did Mr. Brady file his appeal of the Report within the statutory time limit? 
 

34      s. 3-53(1) of the Act creates for a person directly affected by a decision, a right of appeal from the decision of an 
occupational health officer. No one disputes that Brady was a person directly affected by the Report in this case. He had a 
right of appeal. 
 
35      ss. 3-53(2) and (3) of the Act contain certain mandatory provisions that must be met for an appeal to be perfected. Both 
subsections use the word “must”. s. 27(3)(a.1) of the Interpretation Act says that “must” is to be interpreted as imperative. 
Therefore, the requirements of ss. (2) and (3) are mandatory. To commence an appeal the following requirements must be 
met: 

• The appeal must be commenced by written notice of appeal; 

• The written notice of appeal must be filed with the director; 
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• The notice must be filed with the director within fifteen business days after the date service of the decision being 
appealed. 

ss. (3) also sets out the requirements of the written notice of appeal. It must: 

• Set out the names of all persons who are directly affected by the decision that is being appealed; 

• Identify and state the decision being appealed; 

• Set out the grounds of the appeal; and 

• Set out the relief requested, including any request for the suspension of all or any portion of the decision being 
appealed. 

 
36      The mandatory nature of the appeal requirements makes it clear the legislature intended to provide certainty as to when 
an appeal has been properly commenced. This permits those directly affected by a decision as well as the Ministry to know 
with certainty whether or not the decision has been appealed. I must now examine the circumstances of this case to determine 
whether Brady met the requirements of the legislation for the filing of an appeal. 
 
37      The Report was issued on January 29, 2015. Brady accepted service of the Report by registered mail on February 6, 
2015. In his evidence in cross-examination at the hearing, Brady acknowledged that he received the decision on February 6, 
2015, that he read it and that he understood the instructions on how to file an appeal which are included at the end of the 
Report. The documents in evidence by consent verify that Brady did receive the Report on February 6, 2015 and that the 
Report contains detailed information about how to file an appeal. Taking into account the statutory holiday (Family Day) 
which fell in the time for filing the appeal, the fifteen business day time limit expired on March 2, 2015. Brady filed the 
written Appeal Request on July 20, 2015, well outside the fifteen business days set out in s. 3-53(2). There is no question the 
Appeal Request of July 20, 2015 was filed outside the time for filing an appeal. Without more, that would end the matter. 
 
38      Brady, however, claims he began his appeal on January 8, 2015 when he met with Kent Rhodes, that he continued his 
appeal when he met with Mike Carr on February 11, 2015 and that his appeal never stopped. I must now assess the evidence 
with respect to these allegations. To ensure procedural fairness, I gave Brady significant leeway to allow him to present 
evidence to establish that he had sufficiently complied with the mandatory statutory provisions within the fifteen business 
days set out in ss. (2). I will now examine the evidence with respect to Brady’s claims. 
 
39      Beginning with the allegation that Brady started his appeal on January 8, 2015 at the meeting with Kent Rhodes, Brady 
testified Rhodes told him on January 8 that he had already made a decision on Brady’s complaint and that Brady told Rhodes 
he was going to appeal. Brady also said he got into a heated discussion with Rhodes during that meeting. The audio recording 
of that meeting is in evidence. From the recording, it is apparent Rhodes did not say he had made a decision on Brady’s 
complaint. Indeed, Rhodes actually said he had not made a decision. There is no argument or heated discussion on the 
recording. Milo and Rhodes are interviewing Brady about his Complaint. They are trying to determine whether there has 
been discriminatory action under the Act. Having listened to the recording, Brady then testified the recording did not start at 
the beginning of the meeting and the part where Rhodes said he had made a decision was not on the recording. Rose Brady 
then testified the recording was tampered with and was recorded at more than one meeting. 
 
40      With respect to what actually occurred, based on the recording, I am satisfied the meeting on January 8 was as 
reflected in the recording. Brady’s evidence is inconsistent with the recording. There is nothing in the recording to suggest 
the recording was tampered with in any way. The purpose of the meeting was for Milo and Rhodes to interview Brady about 
his Complaint. Rhodes makes it clear he has not made a decision. When Brady says there are several things he will appeal, he 
is referring to statements in Jacobs’ written response to Brady’s Complaint. Rhodes then goes on to invite Brady to provide 
his own response to the Jacobs’ letter and suggests a week would be a reasonable timeframe. Other material before me by 
consent shows that Brady provided his information to Rhodes on January 27, 2015, two days before Rhodes issued the 
Report. 
 
41      There are several reasons why the events of January 8, 2015 do not amount to an appeal under s. 3-53. The most 
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obvious, of course, is that there was no decision at this point for Brady to have appealed. The meeting happened before 
Rhodes issued the Report on January 29, so Brady could not possibly have appealed a decision which had not been issued. 
For the appeal period to begin to run, there must be a decision that has been served. This by implication requires that the 
decision being served must be in writing. Since there was no decision at this point, there was nothing to appeal. Furthermore, 
there was no written notice of appeal, it was not filed with the director and there is nothing to show ss. (3) has been complied 
with. There was no appeal on January 8, 2015. 
 
42      Brady has claimed both that he started his appeal of the Report on February 11, 2015 through an email to Mike Carr 
and that he continued his appeal on February 11, 2015 through a meeting with Mike Carr. Brady has not produced any email 
of February 11, 2015 to show he started an appeal at that time. Brady testified he had several conversations with Mike Carr 
starting in February, 2015 and that in those conversations he advised Carr of his intention to appeal. Carr testified Brady was 
consulting with him on separate and distinct topics from the occupational health and safety matter. Those topics included 
Brady’s pension and the Union’s refusal to dispatch Brady. Carr said Brady did not raise his intention to appeal until July of 
2015. 
 
43      Where Carr’s evidence and Brady’s evidence differs, I prefer Carr’s evidence. Brady’s evidence is inconsistent with 
the documentary evidence. His evidence is also inconsistent from one telling to the next. For example, Brady first said he 
called the Premier’s office and the Minister’s office in March after he spoke to Carr and felt Carr wasn’t accomplishing 
anything on the appeal. In cross-examination, he said he may have called the Premier’s office when he wasn’t getting 
answers about his pension and the Union’s failure to dispatch him. Brady claims the only reason he talked to Carr was 
because of safety issues and yet all the documents before me show Carr was dealing with Brady about the pension and 
dispatch issues. Brady denies Carr told him to put his concerns in writing and yet the only written concerns in the relevant 
time frame are found in Brady’s February 20, 2015 letter attached to his email of the same date. The concerns put in writing 
are the pension and dispatch issues. The concerns on which Carr wrote letters for Brady were the pension and dispatch issues. 
 
44      It put no weight on the Brady’s calendars. There is nothing to verify when the notations were made on the calendars or 
what they mean. By Brady’s own admission, the “MC” beside a circled date refers to a meeting or a telephone call, but there 
is no indication of which. There is also no way to know which notations Brady made and which Rose Brady made. Rose 
Brady even made notations on the calendars during the hearing. Brady also whited out things that had been written on the 
calendars. The calendars are simply not reliable. There is no documentary evidence to corroborate Brady’s evidence about 
appealing the Report. 
 
45      Carr’s evidence about the subject matter of his meetings with Brady is consistent with the documents in evidence and 
also makes sense in the entire context of what happened. In Brady’s letter attached to his February 20, 2015 email to Carr, 
Brady refers to the pension and the Union’s refusal to dispatch Brady. Carr testified that Brady sent him this email in 
response to Carr’s request that Brady put in writing his concerns about his pension and the Union’s failure to dispatch him. 
This email is consistent with that objective. The letter does not reference Brady’s discriminatory action Complaint. It does 
not reference the Report and it does not reference any intention to appeal the Report. Carr’s actions are also consistent with 
Carr’s evidence about the subject matter of his discussions with Brady. Carr wrote a letter with respect to Brady’s medical 
fitness for work and prepared a medical release form for Brady to sign. He also drafted a letter to the Union for Brady to sign 
about the Union’s refusal to dispatch. 
 
46      I am satisfied the first time Brady spoke with Carr about his Complaint was in January when Brady had not yet 
received the Report. Carr told Brady at that time that he would look into the matter and have someone contact him about 
when a decision might be made. Carr contacted Rhodes. Rhodes spoke to Brady and asked Brady to provide his information. 
Brady did this on January 27 and Rhodes issued the Report on January 29. Between January 29 and March 2, there is nothing 
in writing to suggest Brady intends to appeal or is appealing the Report. Brady did not take any of the steps necessary to 
perfect an appeal under the Act. 
 
47      Even if Brady had raised his intention to appeal with Carr, Brady’s own evidence is not sufficient to constitute an 
appeal. There is no appeal in writing. There is nothing addressed to or delivered to the director and the mandatory 
requirements of ss. (3) have not been met. 
 
48      The July 20, 2015 Appeal Request is clearly marked as a request for an appeal, is addressed to the Director of 
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Occupational Health and Safety and refers to the January 29, 2015 Report by date. This demonstrates Brady knew what was 
required in an appeal request. The simple fact is Brady missed the deadline for the filing of an appeal. 
 
Is there any relief available from Brady’s failure to file the appeal in time? 
 

49      As an adjudicator under the Act, I only have the authority delegated to me by the Act. If authority is required for this 
proposition, I refer to ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), [2006] 1 S.C.R. 140 (S.C.C.) where, 
at paragraph 35, the Supreme Court of Canada says that tribunals created by statute cannot exceed the powers granted to them 
by their enabling statute, they must adhere to the statutory jurisdiction and they cannot trespass in areas where the legislature 
has not assigned them authority. I have already noted above that the statutory requirements for an appeal are mandatory, 
including the time limit within which to file an appeal. Any authority to permit me to extend or waive the time limit for the 
appeal must be found in the Act. 
 
50      The law in Saskatchewan is clear that any substantive right to extend the time for an appeal must be found in the 
statute creating the right of appeal: Jordan v. Saskatchewan (Securities Commission) [1968 CarswellSask 16 (Sask. C.A.)], 
March 21, 1968; Wascana Energy Inc. v. Gull Lake No. 139 (Rural Municipality) [1998 CarswellSask 294 (Sask. C.A.)], 
1998 CanLii 12344. 
 
51      There is no express provision anywhere in the Saskatchewan Employment Act that gives authority to the adjudicator or 
to anyone else to extend or waive the time limits for an appeal. s. 4-4(2) says an adjudicator may determine the procedures by 
which an appeal or hearing is to be conducted. This provision deals only with an adjudicator’s ability to control procedural 
matters in an appeal hearing and does not allow an adjudicator to extend the time for filing the appeal. A delegated power that 
allows a decision-maker to make rules of practice and procedure does not extend to allowing the decision-maker to alter a 
statutory time limit: Bassett v. Canada [1987 CarswellSask 250 (Sask. C.A.)], 1987 CanLii 4873. 
 
52      s. 4-4(5) says a technical irregularity does not invalidate a proceeding before or by an adjudicator. Failure to comply 
with a statutory time limit, however, is not a technical irregularity. It is a substantive matter that goes to jurisdiction: 
U.S.W.A. v. Baron Metal Industries Inc., [1999] O.L.R.B. Rep. 363 (Ont. L.R.B.). Furthermore, at the point the appeal is 
filed, it is an appeal filed with the Director, so at that point it is not yet a proceeding before or by an adjudicator. 
 
53      When the Saskatchewan Employment Act came into effect, the case law was clear that time limits are interpreted as 
mandatory and relief against failure to meet a time limit is not available unless expressly stated in the Act. If the legislature 
intended there be any relief from the time limit for appeal in s. 3-53(2), it could easily have included an express provision. 
Indeed, where the legislature intended to provide jurisdiction to waive or extend time limits, it did do so expressly. For 
example, s.6-49(3)(f) gives an arbitrator power to relieve against breaches of time limits in collective agreements. Similarly, 
s. 2-93 grants specific authority for the Court of Queen’s Bench to extend the time for making an application to set aside an 
order or judgment. The legislature did not give any similar power to an adjudicator or to anyone else in the case of an appeal 
under s. 3-53, and I have no authority to imply such authority. 
 
54      There is therefore no basis to grant a waiver or extension of the time to appeal the Report. Given this conclusion, I will 
not address Jacobs’ third point raised above. Suffice it to say here that if I did have power to extend or waive the time to 
appeal, I would not do so in this case. 
 
VI. Conclusion 
 

55      Lyle Brady filed his Appeal Request with respect to the Report outside the fifteen business day time limit in s. 3-53(2) 
of the Saskatchewan Employment Act. There is nothing in the Act to grant the adjudicator or anyone else power to waive or 
extend the time limit for appeal. Therefore, the adjudicator has no jurisdiction to hear the appeal. The appeal is a nullity. 
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1994 CarswellNat 716 
Federal Court of Canada — Trial Division 

Brink’s Canada Ltd. v. Cadieux 

1994 CarswellNat 716, [1994] F.C.J. No. 1328, 50 A.C.W.S. (3d) 596, 84 F.T.R. 142 

Brink’s Canada Limited, Applicant v. Serge Cadieux, Jacques Robert, Dan 
Schlievert, Jean Patry, and Canadian Brotherhood of Railway, Transport and 

General Workers, Respondents 

Jerome A.C.J. 

Judgment: September 13, 1994 
Docket: Doc. T-959-93 

 
Counsel: George Vassos, representing applicant. 

Subject: Labour; Employment; Public 
 
Related Abridgment Classifications 
 
Labour and employment law 
IV Occupational health and safety legislation 

IV.3 Administrative procedures under legislation 
IV.3.c Review or referral of decision 

Labour and employment law 
VII Miscellaneous 

 
Headnote 
 
Employment Law --- Regulation of health and safety — Administrative procedures under legislation 
Application for review of direction by safety officer — Limitation period — Canada Labour Code, R.S.C. 1985, c. L-1, ss. 
145, 146. 

Employer threatened employees with dismissal if they continued to refuse to do work which safety officer had found to be 
safe. Safety officer advised employer that his threats were a contravention of the Code and issued an oral direction to 
employer to cease the contravention. The oral direction was later confirmed in a letter to employer. Employer requested that 
the direction be reviewed by Regional Safety Officer. Officer refused on the ground that the request for review came outside 
the limitation period of 14 days pursuant to s. 146 of the Code. Employer applied for judicial review of Officer’s refusal. 
Held, the application was dismissed. S. 145 empowered officers to issue oral directions. The limitation period started to run 
from the time of the oral direction, not the time of the written confirmation. 

Labour Law 
 

Jerome, A.C.J. reasons for order: 
 
1      This is an application for an order setting aside the decision of the respondent Regional Safety Officer, Serge Cadieux. 
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The applicant also seeks to have this Court substitute the impugned decision or, in the alternative, to issue an order of 
mandamus compelling the Regional Safety Officer to exercise his discretion and jurisdiction. 
 
2      On March 23, 1992, two of the applicant’s employees, Dan Schlievert and Jean Patry, exercised their right under the 
Canada Labour Code, R.S.C. 1985, c. L-1, and refused to perform work which they considered unsafe. Brink’s Ottawa 
branch manager, Mr. Jacques Delorme, contacted Labour Canada and a safety officer was sent to the site to investigate the 
employees’ complaint. After completing his investigation, the safety officer concluded the work posed no danger to the 
employees and he declined to uphold their work refusal. 
 
3      Immediately thereafter, Mr. Delorme threatened the employees with dismissal if they refused to work again that day. 
The safety officer advised him it was a violation of the Code to intimidate or threaten employees in such a manner. When Mr. 
Delorme persisted, the safety officer issued an oral direction to the applicant to terminate its contravention of the Code. 
 
4      On July 6, 1992, the applicant received an undated written notice from Labour Canada stating that Mr. Delorme’s 
conduct on March 23, 1992, contravened subparagraph 147(a)(iii) of the Code. The notice advised Brink’s Canada Limited 
“to immediately terminate the contravention”. On July 17, 1992, pursuant to subsection 146(1) of the Code, the applicant 
requested that the direction be reviewed by the Regional Safety Officer. A hearing was held on February 1, 1993. 
 
5      By decision dated March 29, 1993, the Regional Safety Officer held that since a review of the oral direction given on 
March 23, 1992, had not been requested within the fourteen day time period prescribed by subsection 146(1) of the Code, he 
had no jurisdiction to hear the matter. He states as follows: 

The question I must answer now is what is the consequence of this conclusion? Mr. Vassos would have me rescind the 
direction on the basis of his proposition and because the written direction, issued more than three months later, is no 
longer needed and serves no purpose. 

I do not believe I have the power to do so at this stage. 

The direction is, as it should be, issued under subsection 145(1) of the Code. This provision stipulates: 

145. (1) Where a safety officer is of the opinion that any provision of this Part is being contravened, the officer may 
direct the employer or employee concerned to terminate the contravention within such time as the officer may specify 
and the officer shall, if requested by the employer or employee concerned, confirm the direction in writing if the 
direction was given orally. 

Clearly then, the safety officer is empowered under this provision to give directions orally. In respect of this power, I am 
of the view that, where a safety officer uses the power of the legislation to give a formal order, or direction, to an 
employer or employee to comply with the legislation, then that formal order, or direction, has all the force of law at the 
time it is formulated. 

... In light of the submissions made and the testimonies given during this case, I am convinced that an oral direction was 
formulated and given to Mr. Delorme on March 23, 1992. That is the direction, dated March 23, 1992 that has the force 
of law. 

. . . . . 
Subsection 146(1) of the Code establishes the time frame to request a review of a direction. It stipulates: 

146. (1) Any employer, employee or trade union that considers himself aggrieved by any direction issued by a safety 
officer under this Part may, within fourteen days of the date of the direction, request that the direction be reviewed by a 
regional safety officer for the region in which the place, machine or thing in respect of which the direction was issued is 
situated. 

The fourteen day time limit set by subsection 146(1) of the Code is a mandatory time limit. Failure to meet this 
requirement removes the legal capacity of the Regional Safety Officer to deal with this matter. Furthermore, the 
Regional Safety Officer has no discretion respecting this time limit and, consequently, no power to extend it. To ignore 
this mandatory time limit and to proceed further in this case, without the authority to do so, is equivalent to acting 
without jurisdiction in this matter. 
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(emphasis added) 

 
6      The applicant now seeks to have that decision set aside on the grounds the Regional Safety Officer erred. It is submitted 
the fourteen day time period in subsection 146(1) runs from July 6, 1992, the date on which the written confirmation was 
served on the applicant and not from March 23, 1992, the date on which the oral direction was given. Counsel argues that 
where a written direction is issued by a safety officer subsequent to an oral direction, and is intended to confirm that oral 
direction, the fourteen day time period should always be calculated from the date of the written direction. 
 
7      It is clear from the above excerpt of the Regional Safety Officer’s decision that he did not consider the written notice 
provided to the applicant on July 6, 1992, to constitute a direction. Based on the following facts, he concluded it was nothing 
more than a confirmation of the direction given to the applicant in March: 

1. the safety officer stated in his summary report that on March 23, 1992, he ordered Mr. Delorme to stop intimidating 
and threatening the employees; 

2. the safety officer testified during the hearing that the written direction handed to Mr. Delorme on July 6, 1992, was 
intended to confirm the oral direction given on March 23, 1992; 

3. the three month delay in providing the applicant with the written confirmation was because the safety officer required 
assistance from his superiors respecting the procedure for providing a written confirmation; 

4. the written notice refers specifically to the events investigated by the safety officer on March 23, 1992, and directs 
Brink’s Canada Limited to terminate that contravention; 

5. counsel for the applicant reported Mr. Delorme was formally ordered to “cease and desist from allegedly threatening 
or coercing the employees with dismissal for exercising their right to refuse dangerous work”. 

 
8      Accordingly, the Regional Safety Officer made a finding of fact, based on the evidence before him, that the only 
direction given to the applicant was the oral one issued on March 23, 1992. The written notice served on the applicant on July 
6, 1992, was not in itself a direction, but merely confirmation of a direction previously given. That was a finding of fact 
reasonably supported by the evidence and testimony before him. There is no basis which would justify this Court’s 
interference. 
 
9      For these reasons the application is dismissed with costs. 
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2012 CarswellMan 791 
Manitoba Labour Board 

Oakwood Roofing and Sheet Metal Co. and Manitoba (Director, Workplace Safety & Health), Re 

2012 CarswellMan 791, [2012] M.L.B.D. No. 51 

In the Matter of: the Workplace Safety and Health Act 

In the Matter of: An Appeal by Oakwood Roofing And Sheet Metal Co. Ltd., Appellant/Applicant and Director, 
Workplace Safety & Health, Respondent 

C.S. Robinson Chair, B. Peto Member, T. Murphy Member 

Judgment: November 22, 2012 
Docket: 216/12/WSH 

 
Counsel: Counsel — not provided 

Subject: Occupational Health and Safety; Employment; Public 
 
Related Abridgment Classifications 
 
Labour and employment law 
IV Occupational health and safety legislation 

IV.3 Administrative procedures under legislation 
IV.3.a Jurisdiction 

 
Headnote 
 
Labour and employment law --- Occupational health and safety legislation — Administrative procedures under legislation — 
Jurisdiction 

WORKERS’ COMPENSATION 
Appeal — Limitations — Employer failed to comply with July 2009 and June 2012 improvement orders — Employer 
appealed neither order — Deputy Minister issued $2,500 administrative penalty for failure to comply — Notice of 
Admininstrative Penalty was served July 16, 2012 — Employer appealed July 31, beyond 14 day time limit — Employer 
appealed penalty — Director, Workplace Safety and Health objected appeal untimely — Objection allowed — Appeal 
dismissed — Time limit for appeal from admininstrative penalty under s. 53.1(7) of The Workplace Safety and Health Act 
(Man.) was mandatory — Board had no authority to extend time 

 
Table of Authorities 
 
Cases considered: 

Sherbeth Enterprises Ltd. v. Director, Workplace Safety and Health (January 28, 2008), Doc. 497/07/WSH (Man. L.B.) 
— considered 

Statutes considered: 

Workplace Safety and Health Act, R.S.M. 1987, c. W210 
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s. 37(2) — referred to 

s. 39 — referred to 

s. 53.1 [en. 2002, c. 33, s. 42] — pursuant to 

s. 53.1(2) [en. 2002, c. 33, s. 42] — referred to 

s. 53.1(7) [en. 2002, c. 33, s. 42] — referred to 

Regulations considered: 

Workplace Safety and Health Act, R.S.M. 1987, c. W210 
Workplace Safety and Health Regulation, Man. Reg. 217/2006 

Generally — referred to 

 

Decision of the Board: 
     WHEREAS: 
 
1      On July 31, 2012, the Appellant filed an appeal pursuant to Section 53.1 of The Workplace Safety and Health Act (the 
“Act”) from a Decision of the Deputy Minister to issue an administrative penalty for the failure of the Appellant to comply 
with Improvement Orders issued under the Act between July 7, 2009 and June 28, 2012, in accordance with Manitoba 
Regulation 217/06, parts 2, 6, 14, and 31. 
 
2      The Appellant did not appeal the Improvement Orders either to the Director, Workplace Safety and Health or to the 
Manitoba Labour Board pursuant to Sections 37(2) or 39 of the Act. 
 
3      On July 12, 2012 the Deputy Minister, having determined that the Appellant had failed to comply with the Improvement 
Orders, issued a Notice of Administrative Penalty pursuant to Section 53.1(2) of the Act, as follows: 

Fall Protection Systems - $2,500.00. 

 
4      The Notice of Administrative Penalty contained the following statement: 

Appealing an Administrative Penalty: 

You may appeal this Administrative Penalty to the Manitoba Labour Board. You must send your appeal to the Labour 
Board within 14 days after you are served with this Notice. If you file an appeal within that time you do not have to pay 
this penalty until the Labour Board decides the matter. 

 
5      The Notice of Administrative Penalty was served by XPresspost mail, receipt of which was confirmed by way of 
delivery confirmation on July 16, 2012. 
 
6      On July 31, 2012, the Appellant filed an Appeal with the Board pursuant to Sections 53.1 of the Act. 
 
7      On September 4, 2012, after an extension of time, the Director, through Counsel, filed its Reply to the Appeal, raising 
the preliminary issue of timeliness and submitting that the Board should dismiss the Appeal. 
 
8      On September 14, 2012 the Board gave notice to the parties that the matter would proceed to hearing, and the hearing 
would be limited to the preliminary issue of “timeliness” as raised by the Director of Workplace Safety & Health, in its 
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Reply. 
 
9      On October 31, 2012 the Board conducted a hearing, at which the Appellant, and Counsel for the Director, appeared 
before the Board and presented argument. 
 
10      The Board, following consideration of the material filed and argument presented has DETERMINED that: 

a) the appeal of the Appellant was filed beyond the date prescribed by Section 53.1(7) of the Act; 

b) the time limit established by Section 53.1(7) of the Act to appeal an Administrative Penalty, issued pursuant to 
Section 53.1(2) of the Act, is mandatory and the Board does not have any authority to extend the said time limit to 
appeal, as was indicated by the Board in Sherbeth Enterprises Ltd. v. Director, Workplace Safety and Health [(January 
28, 2008), Doc. 497/07/WSH (Man. L.B.)], Case No. 497/07/WSH; 

c) In the result, the Board is satisfied that the Appeal of the Appellant is untimely and that the Board does not have the 
jurisdiction to hear the Appeal. Accordingly, the Appeal of the Appellant is to be dismissed. 

 
Therefore 

     The Manitoba Labour Board HEREBY DISMISSES the appeal of OAKWOOD ROOFING SHEET METAL CO. LTD., 
filed with the Manitoba Labour Board on July 31, 2012. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2000 MBCA 12 
Manitoba Court of Appeal [In Chambers] 

Pagee v. Manitoba (Director of Employment & Income Assistance, Winnipeg Central) 

2000 CarswellMan 160, 2000 MBCA 12, [2000] M.J. No. 180, 145 Man. R. (2d) 191, 218 W.A.C. 191, 96 A.C.W.S. 
(3d) 168 

Margaret Rose Pagee, (Appellant) Applicant and The Director (Winnipeg 
Central), (Respondent) Respondent 

Philp J.A. 

Heard: January 26, 2000 
Judgment: April 4, 2000 
Docket: AI 98-30-03916 

 
Counsel: G.S. Ashcroft, for Applicant 
I.D. Frost, for Respondent 

Subject: Public; Employment 
 
Related Abridgment Classifications 
 
Civil practice and procedure 
VII Limitation of actions 

VII.1 Principles 
VII.1.a Statutory limitation periods 

VII.1.a.ii Interpretation 

Public law 
V Social programs 

V.2 Employment insurance 
V.2.d Entitlement to benefits 

V.2.d.ii What constitutes earnings 
V.2.d.ii.B Damages 

Public law 
V Social programs 

V.2 Employment insurance 
V.2.d Entitlement to benefits 

V.2.d.iii Interruption of earnings 

Statutes 
II Interpretation 

II.4 Construction 
II.4.a Liberal 

Statutes 
II Interpretation 

II.4 Construction 
II.4.e Presumptions 

II.4.e.ii Change in language or structure 
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Headnote 
 
Social assistance 
 

Table of Authorities 
 
Cases considered by Philp J.A.: 

Canada (Attorney General) v. Canada (Public Service Staff Relations Board) (1977), (sub nom. Jacmain v. Canada 
(Attorney General)) [1978] 2 S.C.R. 15, 18 N.R. 361, 81 D.L.R. (3d) 1, 78 C.L.L.C. 14,117 (S.C.C.) — referred to 

Essex County Council v. Essex Inc. Congregational Church Union, [1963] A.C. 808, [1963] 1 All E.R. 326 (U.K. H.L.) 
— considered 

LeClair v. Manitoba (Director, Residential Care), 138 Man. R. (2d) 10, 202 W.A.C. 10, [1999] 9 W.W.R. 583, 33 
C.P.C. (4th) 1 (Man. C.A.) — considered 

Manitoba v. Manitoba (Human Rights Commission) (1983), [1984] 2 W.W.R. 289, 25 Man. R. (2d) 117, 2 D.L.R. (4th) 
759, 84 C.L.L.C. 17,004, 5 C.H.R.R. D/1885 (Man. C.A.) — applied 

Nanaimo (City) v. Rascal Trucking Ltd., 183 D.L.R. (4th) 1, 2000 SCC 13, 251 N.R. 42, 132 B.C.A.C. 298, 215 W.A.C. 
298, 9 M.P.L.R. (3d) 1, [2000] 1 S.C.R. 342, [2000] 6 W.W.R. 403, 76 B.C.L.R. (3d) 201, 20 Admin. L.R. (3d) 1 
(S.C.C.) — referred to 

Petch v. Gurney, [1994] 3 All E.R. 731 (Eng. C.A.) — applied 

Petch v. Gurney, [1994] 4 All E.R. xix (U.K. H.L.) — referred to 

R. v. Gladue, 133 C.C.C. (3d) 385, 171 D.L.R. (4th) 385, [1999] 2 C.N.L.R. 252, 23 C.R. (5th) 197, 238 N.R. 1, [1999] 
1 S.C.R. 688, 121 B.C.A.C. 161, 198 W.A.C. 161 (S.C.C.) — referred to 

Vialoux v. Registered Psychiatric Nurses Assn. (Manitoba) (1983), [1984] 1 W.W.R. 518, 23 Man. R. (2d) 310, 2 
D.L.R. (4th) 187 (Man. C.A.) — applied 

Statutes considered: 

Employment and Income Assistance Act, R.S.M. 1987, c. E98; C.C.S.M., c. E98 
Generally — considered 

s. 9(4) — considered 

s. 9(9) — referred to 

Interpretation Act, R.S.M. 1987, c. I80; C.C.S.M., c. I80 
s. 7(3) — referred to 

Social Service Administration Act, R.S.M. 1987, c. S165; C.C.S.M., c. S165 
s. 13(7) — referred to 

 

Philp J.A.: 
 
1      By order of the Director (Winnipeg Central) (the Director) dated April 20, 1998, the applicant’s income assistance 
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under The Employment and Income Assistance Act, C.C.S.M., c. E98 (the Act), was discontinued. Her appeal to the Social 
Services Advisory Committee (the Committee) was dismissed on July 21, 1998. In her much-delayed application to this 
Court, first filed on September 4, 1998, and finally brought on for hearing on January 26, 2000, the applicant seeks leave to 
appeal against the order of the Committee. 
 
2      The applicant has raised a point of law — one of the conditions precedent to an appeal to this Court under s. 9(9) of the 
Act. The nub of her proposed appeal is that the Committee erred in law in finding that property she held in trust for her 
mother and in which she had no beneficial interest was a financial resource under the Act, disentitling her to income 
assistance. 
 
3      In response, counsel for the Director argues that the issue is moot because the applicant is again in receipt of income 
assistance under the Act and has been since June 30, 1999. It is counsel’s second argument, however, that is determinative of 
the application. Counsel argues that the Committee was without jurisdiction because the applicant’s notice of appeal against 
the decision of the Director was filed out of time. He says that the order of the Committee is a nullity. 
 
4      Section 9(4) of the Act provides: 

Notice of appeal 

9(4) A person who receives a notice under subsection (2) and who desires to appeal a decision or order for any of the 
reasons set out in subsection (1), may within 15 days after receiving the notice, file a written notice of appeal with the 
appeal board setting out the grounds of the appeal. (emphasis added) 

There is no power under the Act to extend the time. 
 
5      The uncontroverted facts in this case are that: 

(1) The notice of the Director dated April 20, 1998, discontinuing the applicant’s income assistance was received by her 
on or before April 30, 1998, the day upon which the lawyer then acting for her responded to the notice. 

(2) Her appeal to the Committee was filed on June 26, 1998, at least 57 days after receiving the notice. 

 
6      Notwithstanding s. 7(3) of The Interpretation Act, C.C.S.M., c. I80 (and similar statutory provisions in other 
jurisdictions), which prescribes the meanings to be given to the words “shall” and “may,” the law reports are filled with 
semantic discussions of the interpretation of those words. A review of those authorities is not necessary in order to conclude 
that the time requirement in s. 9(4) of the Act is absolute. I reach that conclusion by a liberal and purposive interpretation of 
the scheme of the Act, the interpretive tool endorsed by the Supreme Court of Canada. (See, by way of example, the Court’s 
recent decisions in R. v. Gladue, [1999] 1 S.C.R. 688 (S.C.C.), and Nanaimo (City) v. Rascal Trucking Ltd., 2000 SCC 13 
(S.C.C.).) That is the kind of approach Millett L.J. applied and explained in Petch v. Gurney, [1994] 3 All E.R. 731 (Eng. 
C.A.) at 738, leave to appeal refused [1994] 4 All E.R. xix (U.K. H.L.). He wrote: 

Where statute requires an act to be done in a particular manner, it may be possible to regard the requirement that the act 
be done as mandatory but the requirement that it be done in a particular manner as merely directory. In such a case the 
statutory requirement can be treated as substantially complied with if the act is done in a manner which is not less 
satisfactory having regard to the purpose of the legislature in imposing the requirement. But that is not the case with a 
stipulation as to time. If the only time limit which is prescribed is not obligatory, there is no time limit at all. Doing an 
act late is not the equivalent of doing it in time. That is why Grove J. said in Barker v. Palmer (1881) 8 QBD 9 at 10 — 
“provisions with respect to time are always obligatory, unless a power of extending the time is given to the court”. This 
probably cannot be laid down as a universal rule, but in my judgment it must be the normal one. Unless the court is 
given a power to extend the time, or some other and final mandatory time limit can be spelled out of the statute, a time 
limit cannot be relaxed without being dispensed with altogether; and it cannot be dispensed with altogether unless the 
substantive requirement itself can be dispensed with. 

 
7      I adopt that reasoning. The Act sets out a scheme whereby the recipient of income or other assistance can challenge in a 
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timely and structured way the Director’s decision or order discontinuing, reducing, or suspending his/her assistance. To 
conclude that the time requirement of s. 9(4) of the Act is not obligatory would, in effect, ignore the ordinary and 
grammatical sense of the words and leave the statutory scheme in disarray. 
 
8      This Court reached a similar conclusion in LeClair v. Manitoba (Director, Residential Care) (1999), 138 Man. R. (2d) 
10 (Man. C.A.). In that decision, a somewhat similarly worded time limitation in s. 13(7) of The Social Services 
Administration Act, C.C.S.M., c. S165, was found to be “mandatory, and a failure to abide by that time limitation leaves an 
appellant out of court.” 
 
9      In Vialoux v. Registered Psychiatric Nurses Assn. (Manitoba) (1983), 23 Man. R. (2d) 310 (Man. C.A.), and Manitoba 
v. Manitoba (Human Rights Commission) (1983), 25 Man. R. (2d) 117 (Man. C.A.), this Court determined that procedural 
provisions that are mandatory go to the jurisdiction of a tribunal, and the failure to follow such provisions will leave the 
tribunal without jurisdiction and render its decision or order a nullity. That is the general principle. 
 
10      It is trite law that waiver or consent will not bestow jurisdiction upon a tribunal where none exists. That principle, 
more recently explained and applied in the leading case of Essex County Council v. Essex Inc. Congregational Church 
Union, [1963] A.C. 808 (U.K. H.L.), has been affirmed in Canada by courts and legal commentators. See, for example, 
Canada (Attorney General) v. Canada (Public Service Staff Relations Board) (1977), [1978] 2 S.C.R. 15 (S.C.C.) at 38, and 
R. Dussault & L. Borgeat, Administrative Law: A Treatise, 2d ed., vol. 4 (Toronto: Carswell, 1990) at 212. 
 
11      There are exceptions, however, to the general principle. An example is the “extra curiam” exception that permits 
parties, by consent, to confer jurisdiction on a tribunal as a quasi-arbitrator. Another exception may estop the parties from 
arguing lack of jurisdiction where they have agreed that a condition precedent to the tribunal’s jurisdiction is present. These 
and other exceptions that need not be reviewed simply have no application to the facts before the Court, where the failure to 
comply with the time requirement was not put before the Committee, and the Committee’s lack of jurisdiction was not raised 
until the applicant’s application came on for hearing in this Court. 
 
12      The Committee lacked jurisdiction to make its order dated July 21, 1998. The order is a nullity and therefore cannot be 
appealed. The applicant’s application for leave to appeal is accordingly dismissed. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2019 CarswellOnt 2787 
Ontario Labour Relations Board 

OPSEU, Local 234 v. Ontario (Ministry Community Safety Correctional Services) 

2019 CarswellOnt 2787 

Ontario Public Service Employees Union Local 234 (Applicant) v Ministry 
Community Safety Correctional Services Vanier Centre For Women, and A 

Director under the Occupational Health and Safety Act (Responding Parties) 

C. Michael Mitchell V-Chair 

Heard: 
Judgment: February 21, 2019 

Docket: 0294-18-HS 

 
Counsel: Counsel — not provided 

Subject: Public; Employment; Occupational Health and Safety 
 
Related Abridgment Classifications 
 
Labour and employment law 
IV Occupational health and safety legislation 

IV.3 Administrative procedures under legislation 
IV.3.c Review or referral of decision 

 
Headnote 
 
Labour and employment law --- Occupational health and safety legislation — Administrative procedures under legislation — 
Review or referral of decision 
Union intended to file appeal of inspector’s order — Union served employer with appeal — Employer received appeal on 
twenty-ninth day of appeal period, prior to expiry of thirty-day appeal period — Union’s appeal arrived at board on 
thirty-first day — Union requested that board extend time for filing of appeal — Extension granted — Purpose of 
Occupational Health and Safety Act was to preserve health and safety of workers in multi-strategic and comprehensive 
fashion — At issue was whether failure to meet time limit would be fatal to appeal — Act should be interpreted broadly in 
keeping with purposes — Technical interpretations that would frustrate achievement of purposes of Act should be avoided — 
Difficult to justify mandatory standard where delay was minimal and no prejudice occurred — Purposes and objects of Act 
are inconsistent with mandatory time limit — Negative or inconvenient consequences of finding time limit to be absolute and 
rigid outweighed consequences of board exercising discretion to determine whether late appeal should be allowed — Board 
had jurisdiction to allow late appeal to proceed. 

 
Table of Authorities 
 
Cases considered by C. Michael Mitchell V-Chair: 

Alamos Gold Inc. Island Gold Mine v. Ontario (Director under the Occupational Health and Safety Act) (2019), 2019 
CarswellOnt 1461 (Ont. L.R.B.) — considered 
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Cambridge Towel Corp. v. Ontario (Ministry of Labour) (2001), 2001 CarswellOnt 6482 (Ont. L.R.B.) — considered 

Camco Inc. and UE, Local 550, Re (1987), 1987 CarswellOnt 5857 (Ont. O.H.S. Dir. Apps.) — considered 

Canadian Tire Corp. v. Ontario (Director under the Occupational Health and Safety Act) (2015), 2015 CarswellOnt 
4546 (Ont. L.R.B.) — referred to 

Cornie v. Security National Insurance Co. (2012), 2012 ONCA 837, 2012 CarswellOnt 15019, 113 O.R. (3d) 331, 40 
M.V.R. (6th) 1, 16 C.C.L.I. (5th) 75, 299 O.A.C. 126, 356 D.L.R. (4th) 323 (Ont. C.A.) — considered 

Egan v. Ontario (Ministry of Labour) (1993), 10 C.O.H.S.C. 130 (Ont. O.H.S. Adjud.) — referred to 

Essar Steel Algoma Inc. v. USWA, Local 2251 (2016), 2016 CarswellOnt 17165 (Ont. L.R.B.) — referred to 

Fernandez v. Mississauga (City) (2017), 2017 CarswellOnt 16439, [2017] O.L.R.B. Rep. 663 (Ont. L.R.B.) — 
considered 

Golden Windows Ltd. v. Park (April 7, 2004), Doc. 0055-04-HS (Ont. L.R.B.) — referred to 

Hall v. Beauchamp (2010), 2010 CarswellOnt 10913 (Ont. L.R.B.) — referred to 

Home Depot v. Bowing (August 3, 2010), Doc. 1516-10-HS (Ont. L.R.B.) — referred to 

Hydro One Networks Inc. v. Power Workers’ Union (2011), 2011 CarswellOnt 3943 (Ont. L.R.B.) — referred to 

King Cole Ducks Ltd. v. Workers at King Cole Ducks Ltd. (October 23, 2002), Doc. 1872-02-HS (Ont. L.R.B.) — 
considered 

Kunz, Re (1989), 2 C.O.H.S.C. 11 (Ont. O.H.S. Dir. Apps.) — considered 

L.I.U.N.A. v. Weathertech Restoration Services Inc. (2008), 2008 CarswellOnt 7679, [2008] O.L.R.B. Rep. 832, (sub 
nom. Weathertech Restoration Services Inc. v. L.I.U.N.A.) 166 C.L.R.B.R. (2d) 129 (Ont. L.R.B.) — followed 

LifeLabs v. Ontario (Director, Occupational Health and Safety Act) (2014), 2014 CarswellOnt 820 (Ont. L.R.B.) — 
referred to 

Maloney v. Ontario (Ministry of Natural Resources) (September 29, 2000), Doc. 1895-00-HS (Ont. L.R.B.) — referred 
to 

McCurdy v. Vaughan (City) Fire and Rescue Department (2010), 2010 CarswellOnt 17861 (Ont. L.R.B.) — referred to 

National Grocers Cash & Carry v. Store Employees (October 4, 2000), Doc. 1900-00-HS (Ont. L.R.B.) — referred to 

National Steel Car Ltd. v. U.S.W.A., Local 7135 (2001), 2001 CarswellOnt 10801 (Ont. L.R.B.) — referred to 

O.E.C.T.A. v. Toronto Catholic District School Board (2000), 2000 CarswellOnt 6524 (Ont. L.R.B.) — referred to 

Ontario (Labour) v. Quinton Steel (Wellington) Limited (2017), 2017 ONCA 1006, 2017 CarswellOnt 20153 (Ont. 
C.A.) — referred to 

Ontario (Liquor Control Board) v. Carpenter (August 29, 2001), Doc. 1332-01-HS (Ont. L.R.B.) — referred to 

Ontario (Ministry of Labour) v. Hamilton (City) (2002), 2002 CarswellOnt 220, 155 O.A.C. 225, 58 O.R. (3d) 37 (Ont. 
C.A.) — considered 

Ottawa Mortuary Services v. Egrmajer (2017), 2017 CarswellOnt 3241 (Ont. L.R.B.) — referred to 

Pearce v. Archibald (February 6, 2008), Doc. 3209-07-HS (Ont. L.R.B.) — referred to 
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Petran v. Wal-Mart (September 7, 2005), Doc. 1806-05-HS (Ont. L.R.B.) — referred to 

R. v. Cotton Felts Ltd. (1982), 2 C.C.C. (3d) 287, C.E.S.H.G. 95,056, 1982 CarswellOnt 1235 (Ont. C.A.) — considered 

R. v. Ellis-Don Ltd. (1990), 34 C.C.E.L. 130, 61 C.C.C. (3d) 423, 1 O.R. (3d) 193, 76 D.L.R. (4th) 347, 42 O.A.C. 49, 2 
C.R. (4th) 118, 4 C.O.H.S.C. 3, 5 C.R.R. (2d) 263, 1990 CarswellOnt 64, 5 C.R.R. 263 (Ont. C.A.) — considered 

Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 154 D.L.R. (4th) 193, 36 O.R. (3d) 418 
(headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v. Ontario 
Ministry of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106 
O.A.C. 1, [1998] 1 S.C.R. 27, 33 C.C.E.L. (2d) 173 (S.C.C.) — followed 

Royal Ottawa Health Care Group v. ONA (2015), 2015 CarswellOnt 6727, (sub nom. Royal Ottawa Health Care Group 
(Brockville Mental Health Centre) and O.N.A., Re) 259 C.L.R.B.R. (2d) 181, [2015] O.L.R.B. Rep. 586 (Ont. L.R.B.) 
— considered 

Sehulster v. Ontario (Ministry of Labour) (1995), 1995 CarswellOnt 4864 (Ont. O.H.S. Adjud.) — referred to 

Thunder Bay (City) v. Thunder Bay Professional Firefighters Assn., Local 193 (2010), 2010 CarswellOnt 17856 (Ont. 
L.R.B.) — referred to 

Triple M Services., Re (1990), 1990 CarswellOnt 4318 (Ont. O.H.S. Adjud.) — considered 

Vancouver Island Railway, An Act Respecting, Re (1994), [1994] 6 W.W.R. 1, (sub nom. British Columbia (Attorney 
General) v. Canada (Attorney General)) 91 B.C.L.R. (2d) 1, 166 N.R. 81, 21 Admin. L.R. (2d) 1, 114 D.L.R. (4th) 193, 
44 B.C.A.C. 1, 71 W.A.C. 1, [1994] 2 S.C.R. 41, 1994 CarswellBC 188, 1994 CarswellBC 1239 (S.C.C.) — considered 

Warren Bitulithic Ltd. v. Ontario (Ministry of Labour) (1991), 9 C.O.H.S.C. 29, 1991 CarswellOnt 3835 (Ont. O.H.S. 
Adjud.) — considered 

Statutes considered: 

Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A 
s. 128.1(3) [en. 2005, c. 15, s. 8] — considered 

Occupational Health and Safety Act, R.S.O. 1990, c. O.1 
Generally — referred to 

s. 1(1) “Director” — referred to 

s. 6(1) — referred to 

s. 12(3) — considered 

s. 25(1)(d) — referred to 

s. 25(2)(a) — referred to 

s. 25(2)(c) — considered 

s. 25(2)(h) — considered 

s. 27(2)(c) — referred to 

s. 37(2) — considered 

s. 43(3) — considered 

Total page 98

sgotterm
Record 3 - Page 90 of 127



OPSEU, Local 234 v. Ontario (Ministry Community Safety..., 2019 CarswellOnt 2787 
2019 CarswellOnt 2787 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

 

s. 54 — considered 

s. 57(1) — considered 

s. 57(4) — considered 

s. 57(6) — referred to 

s. 57(10)(a) — referred to 

s. 57(10)(b) — referred to 

s. 60 — referred to 

s. 61 — considered 

s. 61(1) — considered 

s. 61(2) ¶ 2 — considered 

s. 61(2) ¶ 3 — considered 

s. 61(3) — considered 

s. 61(3.3) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.4) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.5) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.6) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.7) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.8) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.9) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(3.10) [en. 1998, c. 8, s. 57(2)] — considered 

s. 61(4) — considered 

s. 61(5) — considered 

s. 61(8) — considered 

Occupational Health and Safety Act, 1978, S.O. 1978, c. 83 
s. 1(7) “Director” — considered 

s. 10(g)(1) — considered 

s. 28(a) — referred to 

s. 28(b) — referred to 

s. 32 — considered 

s. 32(1) — considered 
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s. 32(2) — considered 

s. 32(3) — considered 

s. 32(4) — considered 

s. 32(5) — considered 

s. 32(7) — considered 

s. 61(1) — considered 

s. 61(2) — considered 

Statutory Powers Procedure Act, R.S.O. 1990, c. S.22 
Generally — referred to 

REQUEST by union for extension of time to appeal. 
 

C. Michael Mitchell V-Chair: 
 
1      This is an application under section 61(1) of the Occupational Health and Safety Act, R.S.O. 1990, c. O.1, as amended 
(the “OHSA” or the “Act”) seeking the appeal of an Inspector’s Order. 
 
The Issue in this Case 
 

2      The issue in this case is whether the Board has the authority to extend the time limit in section 61 of the Act to permit 
the late filing of the appeal. In this case, it was filed one day after the statutory time limit of thirty days. The Board invited 
submissions from the parties on this issue. The Applicant Union filed timely submissions. The Employer made no 
submissions and there has been no claim made of any prejudice. The Board originally, through an oversight, did not provide 
the Director, (an inspector appointed by the Deputy-Minister under section 6.1 of the Act, and see also section 1(1)) with an 
explicit opportunity to make submissions, although the Director had a copy of the Board’s decision dated April 26, 2018 and 
could have made submissions if it so desired. However, the Board provided an explicit opportunity to the Director by a 
decision dated January 23, 2019. The Director then made submissions. 
 
3      The Union here clearly intended to file on time and served the employer who received the appeal on the 29th day prior 
to the expiry of the 30 day time limit. The Union also attempted to send the appeal by post to the Board so it would arrive on 
the 30th day, but it arrived on the 31st day. Accordingly, if the Board has the authority to extend the time limit of 30 days, 
one would be hard pressed to find that there are any equitable grounds to refuse do so. In addition to reviewing the Union’s 
submissions, I have examined the Board’s jurisprudence under this section carefully to consider my discretion to permit the 
appeal to go forward. In doing this, I have also looked at the history of section 61 and reviewed the prior jurisprudence of the 
Office of the Adjudicator and the Director of Appeals under prior versions of section 61. 
 
4      The Director submitted that the case law is very strict, and that the Board has declined to permit appeals to proceed that 
were filed within the 30 days with the Ministry of Labour, or only a day late due to the inadvertence of counsel, and there 
was no prejudice. It was submitted that the Board has no jurisdiction to amend, override or disregard the time limit. The 
Director relies on the following cases: Hall v. Beauchamp [2010 CarswellOnt 10913 (Ont. L.R.B.)], 2010 CanLII 11287; 
Home Depot v. Bowing [(August 3, 2010), Doc. 1516-10-HS (Ont. L.R.B.)], 2010 CanLII 44622; Canadian Tire Corp. v. 
Ontario (Director under the Occupational Health and Safety Act) [2015 CarswellOnt 4546 (Ont. L.R.B.)], 2015 CanLII 
16335. 
 
The History of the Section and the Jurisprudence 
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5      Section 61(1), which is the main provision to be interpreted in this decision, currently provides as follows. 

61. (1) Any employer, constructor, licensee, owner, worker or trade union which considers himself, herself or itself 
aggrieved by any order made by an inspector under this Act or the regulations may appeal to the Board within 30 days 
after the making of the order. 

 
6      The Act came into effect in 1979, and until 1998, provided for a 14-day time period within which an appeal could be 
made, including orally and by telephone. Sections 32(1) and (2) of the Act at that time provided as follows: 

32. (1) Any employer, constructor, owner, worker or trade union which considers himself or itself aggrieved by any 
order made by an inspector under this Act or the regulations may, within fourteen days of the making thereof, appeal to 
a Director who shall hear and dispose of the appeal as promptly as practicable. 

(2) An appeal to a Director may be made in writing or orally or by telephone, but the Director may require the grounds 
for appeal to be specified in writing before the appeal is heard. 

 
7      The Director who heard appeals was defined under section 1(7) of the Act as the Director of the Occupational Health 
and Safety Division: 

1. In this Act, . . . 

(7) “Director” means an inspector who is appointed under this Act as a Director of the Occupational Health and Safety 
Division of the Ministry. 

 
8      Other relevant provisions of the statute in 19791: 

a. made the range of parties who had the right to appeal an order very broad; 

b. made the parties to the appeal the appellant and the inspector, and gave the Director broad power to name others as 
parties; 

c. made the scope of an appeal broad by including within its ambit orders not made; 

d. gave the Director the same broad powers as the inspector, and; 

e. gave the Director the power to suspend an order made by the inspector, pending the outcome on an appeal. 

 
9      In 1991, amendments came into force which changed the body hearing appeals from the Director to an Occupational 
Health and Safety Adjudicator appointed by the Lieutenant Governor in Council: 

61. (1) Any employer, constructor, licensee, owner, worker or trade union which considers himself or itself aggrieved by 
any order made by an inspector under this Act or the regulations may, within fourteen days of the making thereof, 
appeal to the adjudicator who shall hear and dispose of the appeal as promptly as practicable. 

(2) An appeal to the adjudicator may be made in writing or orally or by telephone, but the adjudicator may require the 
grounds for appeal to be specified in writing before the appeal is heard. 

. . . 

10. (g) (1) The Lieutenant Governor in Council may appoint an occupational health and safety adjudicator who shall 
carry out the duties and exercise the powers of the adjudicator under this Act. 
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10      In 1998, additional changes were made to the section2: 

a. the Ontario Labour Relations Board was substituted for the Adjudicator: 61(1); 

b. the period of time to appeal was extended to 30 days from 14 days: 61(1); 

c. the right to commence an appeal orally or by telephone was removed; 

d. the direction to hear and dispose of appeals as promptly as practicable was removed; 

e. the mandatory parties to an appeal were particularized: s.61(2); 

f. the appointment of a Labour Relations Officer to try to effect settlement was introduced: 61(3); 

g. the Board was required to hold a hearing, subject to special rules that the Chair could make to expedite appeals, and, 
also subject to the new powers the Board was granted to consult with the parties: s. 61 (3.3), (3.4), (3.8); 

h. the Board was granted the authority to make interim or final orders after consulting with the parties, and the Statutory 
Powers and Procedures Act R.S.O. 1990 c. S.22, (”the SPPA”), did not apply to the consultation process: ss. 61 (3.4) 
and (3.5); 

i. the Board could determine its own practice and procedure but “shall give full opportunity to the parties to present their 
evidence and to make their submissions”: s. 61 (3.6); 

j. the Chair has the power to make rules governing the Board’s practice and procedure and prescribing forms while the 
Rules prevail over anything in the SPPA: ss. 61 (3.7), (3.10); 

k. if the Chair of the Board makes special rules to expedite appeals, they could provide that the Board not hold a hearing 
and could limit the opportunity of the parties to present evidence and to make submissions, but the power to make these 
special rules is subject to the approval of the Lieutenant-Governor in Council: ss. 61 (3.8) and (3.9); and 

l. the Board was granted the power to reconsider: s.61(8). 

 
11      Between 1979 and 1991, appeals were heard by an internal Director of Appeals, and I was unable to find any decisions 
dealing directly with the timeliness issue, but in Kunz, Re, [1989] O.O.H.S.A.D. No. 10 (Ont. O.H.S. Dir. Apps.), in the 
context of finding that an appeal was not a hearing de novo and if an order was reasonable when made it did not matter that 
information later comes to light that indicates it was wrong, the Director commented that such a finding was appropriate in 
the context of a short time limit and the requirement that an appeal be heard quickly: 

The short time limit for appeal, and the fact that the appeal is to be heard promptly are consistent with this interpretation. 
The Act does not contemplate that there should be a significant change in the situation investigated between the time of 
the order and the time of the appeal hearing. 

 
12      It is also important that the internal appeal process under section 32 was seen as that of a supervisory inspector 
determining whether the decision of the lower level inspector should be upheld — not a hearing de novo but a 
reinvestigation. In Camco Inc. and UE, Local 550, Re, [1987] O.O.H.S.A.D. No. 9 (Ont. O.H.S. Dir. Apps.) the Director 
said: 

It is my view that a Director hearing an appeal under section 32 from an order or from a refusal to make an order is cast 
in the role of a supervisory inspector for the purpose of considering and determining whether the finding of the inspector 
that a provision of the Act or the regulations was contravened should be affirmed, rescinded or otherwise dealt with. The 
appeal is not a hearing de novo as was suggested to me but a reinvestigation. 
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13      In this context it should be noted that now the OLRB now does regard the appeal process as a de novo hearing, and 
does not generally use the language of “reinvestigation” to characterize the hearing process. In Alamos Gold Inc. Island Gold 
Mine v. Ontario (Director under the Occupational Health and Safety Act) [2019 CarswellOnt 1461 (Ont. L.R.B.)] 2019 
CanLII 7058 the Board said: 

An appeal is a hearing de novo. After hearing the evidence about the workplace and hearing the parties’ submissions, the 
Board may make the decision the Inspector should have made or confirm the Inspector’s decision. But the Board does 
not sit in review of the Inspector’s conduct or consider the Inspector’s alleged failure to have explained the order. (KE 
Electrical Services Ltd., 2005 CanLII 35125 (ON LRB); and Salon Corp., 2004 CanLII 9220 (ON LRB)). 

 
14      Between 1991 and 1998, appeals under this section were heard by an Adjudicator. The earliest case respecting the time 
limit that I was able to find was decided in 1991, in Triple M Services., Re, [1990] O.O.H.S.A.D. No. 2 (Ont. O.H.S. Adjud.). 
The jurisprudence under this section was essentially that the adjudicator had no statutory authority to relieve against the time 
limitation, but, if the applicant had communicated an intention to appeal within the 14-day time period, that might well be a 
basis for saying the appeal was filed within the time frame, especially since the appeal or the intention to appeal did not need 
to be conveyed in writing. See Egan v. Ontario (Ministry of Labour), [1993] O.O.H.S.A.D. No. 7 (Ont. O.H.S. Adjud.); 
Sehulster v. Ontario (Ministry of Labour), [1995] O.O.H.S.A.D. No. 3 (Ont. O.H.S. Adjud.). 
 
15      In 1998, the Board became the adjudicative body hearing appeals under section 61. There have been many cases 
decided by the Board over the years dealing with the timeliness issue. There are essentially two lines of authority. The 
primary line of authority is one in which the Board has articulated the same position as the adjudicator indicating that the 
statute does not confer authority on the Board to vary or extend the time limit. In the absence of that authority, the Board has 
said it has no jurisdiction and no choice but to decline to hear an appeal filed outside the time limit. 
 
16      Typical of the Board decisions in this matter is King Cole Ducks Ltd. v. Workers at King Cole Ducks Ltd. [(October 
23, 2002), Doc. 1872-02-HS (Ont. L.R.B.)], 2002 CanLII 20134, where the Board said: 

2. The Board is a creature of statute. It has no inherent jurisdiction to do anything. Any authority for a decision of the 
Board must have some grounding in the statute. . . . There is no provision in the statute which gives the Board the 
authority to extend this time limit. . . . 

3. The Board does have the power to extend time limits under other statutes. The Employment Standards Act, 2000, S.O. 
2000 ch. 41, at section 116(5) provides that jurisdiction specifically. The Labour Relations Act, 1995 S.O. 1995 ch.1, 
does so in a number of instances under the Act and the Rules of Procedure. . . . 

4. The applicant in this case referred to a number of decisions under this Act, none of which is helpful. Some, such as 
Goodyear Canada Inc. [2000] OOHSAD No. 20 were cases where the Board found as a fact that the application had 
been filed in a timely fashion. Others, such as Streamline Copper and Brass Ltd. [1995] OOHSAD No. 49 were decided 
under a different version of the statute. The issue of a “clear intention to appeal the orders” was different under the 
pre-1998 statute. Appeals were to be made in 14 days but could be made by telephone. Given the potential for confusion 
in such a system, it is fortunate that such is not the case at the present time. 

5. The issues of natural justice and procedural fairness do not arise when dealing with a time limit. Any time limit has an 
element of arbitrariness to it. That is a decision of the Legislature, not of the Board. Once the Legislature has decided 
that a time limit is to apply, that is the end of the discussion, unless the Legislature has, in the statute, given the tribunal 
the power to extend the statutory time limit. In the case of the Occupational Health and Safety Act, it has not done so. It 
is not for the Board to attempt to take on the functions of the Legislature. 

6. The Board is without jurisdiction to hear this appeal, and this application is dismissed. 

 
17      See, to the same effect, Ottawa Mortuary Services v. Egrmajer [2017 CarswellOnt 3241 (Ont. L.R.B.)], 2017 CanLII 
11813; Essar Steel Algoma Inc. v. USWA, Local 2251 [2016 CarswellOnt 17165 (Ont. L.R.B.)]., 2016 CanLII 74469; 
Canadian Tire Corp. v. Ontario (Director under the Occupational Health and Safety Act) , 2015 CanLII 16335; Hall v. 
Beauchamp [2010 CarswellOnt 10913 (Ont. L.R.B.)], 2010 CanLII 11287; Thunder Bay (City) v. Thunder Bay Professional 
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Firefighters Assn., Local 193 [2010 CarswellOnt 17856 (Ont. L.R.B.)], 2010 CanLII 26728; Home Depot v. Bowing , 2010 
CanLII 44622; Petran v. Wal-Mart, [2005] O.O.H.S.A.D. No. 128 (Ont. L.R.B.); National Steel Car Ltd. v. U.S.W.A., Local 
7135, [2001] O.O.H.S.A.D. No. 8 (Ont. L.R.B.); O.E.C.T.A. v. Toronto Catholic District School Board, [2000] O.O.H.S.A.D. 
No. 82 (Ont. L.R.B.); National Grocers Cash & Carry v. Store Employees, [2000] O.O.H.S.A.D. No. 168 (Ont. L.R.B.); 
Maloney v. Ontario (Ministry of Natural Resources), [2000] O.O.H.S.A.D. No. 166 (Ont. L.R.B.); Golden Windows Ltd. v. 
Park [(April 7, 2004), Doc. 0055-04-HS (Ont. L.R.B.)], 2004 CanLII 24810; and see also Ontario (Liquor Control Board) v. 
Carpenter [(August 29, 2001), Doc. 1332-01-HS (Ont. L.R.B.)], 2001 CanLII 16234 and the cases cited therein. This is not 
an exhaustive list. 
 
18      In Fernandez v. Mississauga (City) [2017 CarswellOnt 16439 (Ont. L.R.B.)], 2017 CanLII 70603, the Board took a 
somewhat more liberal approach and found, based on an interpretation of the Board’s Rules of Procedure, that the time limit 
was satisfied where the appellant had demonstrated that it filed an appeal within the 30-day period, even if it filed it with the 
wrong body or on the wrong form. Thus, in that case, the Appeal form was delivered to the Ministry of Labour, the Employer 
and the Union within the 30 days but not filed with the Board. The Board determined that while it would not suggest it could 
increase the 30-day time limit, it could determine that the actions the appellant took within the 30 days constituted the filing 
of an appeal. If, for example, the appellant used a wrong form or filed the document with the incorrect body within the 
30-day period, the Board could find that this action constituted an appeal. See also McCurdy v. Vaughan (City) Fire and 
Rescue Department [2010 CarswellOnt 17861 (Ont. L.R.B.)] 2010 CanLII 28040. This approach is contrasted with earlier 
decisions where it was found that the Board could not grant this kind of relief in the same circumstances: See for example 
Pearce v. Archibald, [2008] O.O.H.S.A.D. No. 8 (Ont. L.R.B.); LifeLabs v. Ontario (Director, Occupational Health and 
Safety Act), [2014] O.O.H.S.A.D. No. 2 (Ont. L.R.B.); Canadian Tire Corp. v. Ontario (Director under the Occupational 
Health and Safety Act), 2015 CanLII 16335 (ON LRB). 
 
19      I note that in all the cases on this issue decided by both the Adjudicator and the Board, to the best of my knowledge, 
none of them articulates an underlying policy reason inherent in the structure of the Act itself or the appeal system indicating 
why the time limit in section 61 should be regarded as rigid. The jurisprudence has simply been applied without any 
comment on a possible policy justification. The one exception is the decision of the Director referred to in paragraph 12 
above based on the different statutory language. 
 
The Correct Legal Question to be Asked in this Case 
 

20      In my respectful opinion, asking whether the statute contains a provision permitting the Board to extend the time for 
filing an appeal is not the correct legal question to ask, although it may well be a factor in the decision. Rather, the proper 
question is whether on the correct interpretation of the statutory provisions, given the objects and purposes of the Act, and the 
consequences of the decision either way, the Legislature intended that the failure to meet the time limit would be fatal to the 
appeal. Or, to put the converse, the question is whether on a proper interpretation of the statute, the Legislature intended that 
in appropriate circumstances, the appeal could proceed despite being brought outside the 30-day time limit. That 
determination clearly depends on the proper interpretation of the statute, and not merely on whether the statute contains an 
explicit provision giving the Board the authority to extend the time. 
 
21      The question as to whether missing a time limit in a statute is fatal to the doing of the action that needs to be taken 
within that time period arises very frequently as statutes commonly set out time frames within which actions are to be taken. 
Sometimes such statutes deal with administrative tribunals like this Board that do not have any inherent authority to extend 
the time frame, nor any explicit statutory authority to do so. Nonetheless, statutes containing such time limits are interpreted 
to determine whether the time limits are mandatory. 
 
22      With great respect to the existing Board jurisprudence, if the result in those cases depended on whether the specific 
statute explicitly provided for an extension of time, there would be no issue of interpretation of the statute to be addressed. 
Rather, the simple question would always and only be whether the Legislature conferred a power to relieve against the 
limitation. Instead, the case law demonstrates that there are cases where the statute does not provide a specific power to 
extend the time, and yet the interpretive exercise undertaken by the Courts and administrative tribunals is to ask whether the 
intention of the Legislature was for a specific limitation to be absolute, or mandatory, or whether the Legislature intended 
that the limitation be directory. 
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23      In concluding that the correct legal question is not the one that the Board has been asking, I rely on the Board 
jurisprudence itself as expressed convincingly in other contexts. The primary example where this Board explained at length 
that asking the question as to whether a time limit was mandatory or directory was necessary in respect of the time limits was 
in relation to section 128.1(3) of the Labour Relations Act, 1995, S.O. 1995 c.1 in the case of L.I.U.N.A. v. Weathertech 
Restoration Services Inc., [2008] O.L.R.B. Rep. 832 (Ont. L.R.B.). There the Board did not ask merely whether it was 
granted the explicit statutory authority to extend the time limits (it was not) but asked whether the correct interpretation of the 
statute required that the limitation period set out in the section be absolute and rigid. 
 
24      In my view, I can do no better than adopt the Board’s analysis in Weathertech supra of the proper approach to 
determining whether time limits in a statute are mandatory or directory. 

48. In the current edition of Sullivan on the Construction of Statutes (Fifth Edition, 2008), Professor Sullivan identifies 
certain interpretative principles that were described in a similar fashion in Sullivan & Driedger, and were set out in 
paragraph 20 of Air Kool. [Air Kool Limited, [2005] OLRB Rep. July/August 525] The text provides, at pages 74 and 
75, as follows: 

When “shall” and “must” are used in legislation to impose an obligation or create a prohibition or requirement, they 
are always imperative. A person who “shall” or “must” do something has no discretion to decide whether or not to 
do it. A person prohibited from doing something is equally devoid of lawful choice. The issue that arises in 
connection with “shall” and “must” is not whether they are imperative, but the consequences that flow from a 
failure to comply. In some legislation, the consequences of failing to do what one is obliged to do (or not do) are 
clearly set out, but in other contexts the legislation is silent and it is left to the courts to determine whether 
non-compliance can be cured. 

If breaching an obligation or requirement imposed by “shall” entails a nullity, the provision is said to be 
mandatory; if the breach can be fixed or disregarded, the provision is said to be directory. The term “directory” is 
unfortunate in so far as it implies that “shall” is sometimes not imperative, that it sometimes has the force of a mere 
suggestion. The confusion is compounded when “mandatory” and “imperative” are used interchangeably - that is, 
when “mandatory” is used to indicate that a provision is binding or “imperative”. These are distinct concepts. 
“Shall” and “must” are always imperative (binding); neither ever confers discretion. But they may or may not be 
mandatory; that is, breach of a binding obligation or requirement may or may not lead to nullity. The 
mandatory-directory distinction reflects the fact that there is more than one way to enforce an obligation. 

The italicized portion of the passage set out above has been added by the author since the fourth edition of the text 
relied upon by the Board in Air Kool. 

49. Immediately following the passage excerpted above, Professor Sullivan identifies three cases (one from the 
Judicial Committee of the Privy Council, and two relatively recent cases from the Supreme Court of Canada) that 
establish important principles of interpretation relating to what the author refers to as the “mandatory-directory 
distinction”. 

50. The first decision, said to be “the leading authority for many years” on the distinction between mandatory and 
directory provisions, is Montreal Street Railway Co. v. Normandin, 1917 CanLII 464 (UK JCPC), [1917] A.C. 170. 
In that decision, Sir Arthur Channel wrote, at pages 174-175, that: 

”The question whether provisions in a statute are directory or imperative [i.e., mandatory] has very frequently 
arisen in this country, but it has been said that no general rule can be laid down, and that in every case the 
object of the statute must be looked at . . . When the provisions of a statute relate to the performance of a 
public duty and the case is such that to hold null and void acts done in neglect of this duty would work serious 
general inconvenience, or injustice to persons who have no control over those entrusted with the duty, and at 
the same time would not promote the main object of the Legislature, it has been the practice to hold such 
provisions to be directory only, the neglect of them, though punishable, not affecting the validity of the acts 
done.” (emphasis added) 

51. Two Supreme Court of Canada decisions are set out immediately after the Montreal Street Railway decision. 
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They are of considerable importance to assessing the “mandatory-directory distinction”. First, Professor Sullivan 
quotes Mr. Justice Iacobucci in British Columbia (Attorney General) v. Canada (Attorney General), 1994 CanLII 
81 (SCC), [1994] 2 S.C.R. 41, at paragraph 148, as stating the following: 

”[T]he court which decides what is mandatory, and what is directory, brings no special tools to bear upon the 
decision. The decision is informed by the usual process of statutory interpretation. But the process perhaps 
evokes a special concern for “inconvenient” effects, both public and private, which will emanate from the 
interpretative result.” (emphasis added) 

Secondly, the text quotes Mr. Justice Gonthier as stating the following in Blueberry River Indian Band v. Canada, 
1995 CanLII 50 (SCC), [1995] 4 S.C.R. 344, at paragraph 42: 

”This Court has . . . held that the object of the statute, and the effect of ruling one way or the other, are the 
most important considerations in determining whether a directive is mandatory or directory.” (emphasis 
added) 

In fact, it was Madam Justice McLachlin (as she then was), and not Mr. Justice Gonthier, who wrote the passage set 
out directly above. She relied upon the prior decision of the Court in British Columbia (Attorney General), cited 
above, for that principle. 

52. The principles reflected by the two Supreme Court of Canada decisions identified above have been reiterated by 
the courts in recent years. In M & D Farm Ltd. v. Manitoba Agricultural Credit Corp., 1999 CanLII 648 (SCC), 
[1999] 2 S.C.R. 961, Mr. Justice Binnie, for the court, provided the following summary of the law at paragraph 44 
of the decision: 

”The distinction is well established between legislative provisions that are mandatory (in the sense that 
non-compliance results in invalidity) and directory (where non-compliance may in certain circumstances be 
relieved against): Reference re Manitoba Language Rights, 1985 CanLII 33 (SCC), [1985] 1 S.C.R. 721 at p. 
737. In determining whether a statutory directive is mandatory or directory, this Court must be guided by the 
object of the statute and the effects of ruling one way or the other: British Columbia (Attorney General) v. 
Canada (Attorney General); An Act respecting the Vancouver Island Railway (Re), 1994 CanLII 81 (SCC), 
[1994] 2 S.C.R. 41, at pp. 123-24. Indeed, these are the most important considerations: Blueberry River Indian 
Band v. Canada (Department of Indian Affairs and Northern Development), 1995 CanLII 50 (SCC), [1995] 4 
S.C.R. 344, per McLachlin J., at para. 42.” 

53. One question that arises from a review of the authorities identified above is whether the principles established 
by those cases are limited in their application to circumstances involving the performance of a public duty, as 
suggested by the excerpt from Montreal Street Railway Co. v. Normandin. In the instant proceeding, the obligation 
imposed upon the responding party is not a duty or obligation imposed upon a public officer, but one imposed by 
the Act upon a party to a private legal proceeding. 

54. Since the decision of the Judicial Committee of the Privy Council in Montreal Street Railway Co., Canadian 
courts have regularly applied the principles articulated in that case when interpreting statutes that require the 
performance of a private duty or obligation. Professor Sullivan, in Sullivan on the Construction of Statutes, states 
(at page 77) that: 

”[t]he mandatory-directory distinction is not limited to obligations imposed on public officials: it has been 
applied as well to requirements imposed on the public as conditions precedent to receiving a benefit or 
enforcing a right”. 

A review of some of the decisions from Canadian courts demonstrates quite clearly that this statement accurately 
describes the current state of the law. 
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. . . 

65. On what basis is the “mandatory” or “directory” determination made? The case law that describes the basis for 
this determination is set out above, in paragraphs 50 to 52. Canada’s highest court has clearly stated on a number of 
occasions that “the most important considerations” in determining whether a statutory provision is mandatory or 
directory are the purpose of the statute and the effect of ruling one way or the other. Professor Sullivan notes in her 
text that in addition to these two most important considerations, textual evidence of legislative intent is also relied 
upon by the courts. This too is part of the “usual process” of statutory interpretation . . . 

 
25      On the basis of the decisions of the Courts set out in Weathertech supra, in determining whether the time limit in 
section 61 is mandatory or directory, the most important considerations are the purpose of the statute and the effect of ruling 
one way or another. I address each of these below, but prior to doing so, I turn first to the only decision I am aware of in 
which the issue of the mandatory or directory nature of the time limit in section 61 was considered. This occurred in 1991 by 
the Adjudicator, and insofar as I am aware, the issue has never been considered by the Board itself. 
 
The Prior Ruling on this Issue 
 

26      Warren Bitulithic Ltd. v. Ontario (Ministry of Labour), [1991] O.O.H.S.A.D. No. 8 (Ont. O.H.S. Adjud.), was decided 
by the Adjudicator prior to many of the cases cited in Weathertech, supra. The Adjudicator decided that the time limit in 
section 61 (then section 32) was mandatory but without engaging in any of the analysis of the statute or consideration of its 
objects and purposes as required by the decisions of the Courts. The Adjudicator said as follows: 

16. Second, and more fundamentally, the Employer submits that the 14 day time limit set out in subsection 32(1) of the 
Act is merely directory and procedural - not mandatory. It argues that failure to comply with this short time limit does 
not act as, a bar to my entertaining this appeal on its merits. It points out that the Act does not explicitly provide for a 
negative consequence for failure to comply with the time limits . . . . 

. . . 

18. In support of its position that subsection 32(1) provides for a directory, rather than mandatory time limit, the 
Employer refers me to Metropolitan Toronto Board of Police Commissioners and Metropolitan Police Association 
(1983) 3 O.R. 563 (Div. CT.) and International Beverages Dispenses Union and Man of Aran Ltd. (1974) 2 O.R. (2d) 
54. Both of these authorities can be seen as standing for the proposition that where a statute provides for the 
performance of a public duty within a specified period of time, the time period may be construed as being merely 
directory unless there is express language to the contrary. 

19. Clearly, courts will be reluctant to deprive parties of their statutory rights simply because a public decision-maker 
has taken longer than it ought to have to render a decision. Otherwise, the parties would lose their statutory entitlements 
because of delay over which they had no control. 

20. The situation in the case at hand is different. The act which is required to be done within fourteen days is the 
bringing of an appeal by an appellant. The Act provides that this may be done within fourteen (14) days of the making 
of the order. The jurisdiction of the Adjudicator to determine an appeal flows from the making of the appeal by the 
appellant. I am reluctantly driven to the conclusion that unless an appeal is made in a timely fashion, the Adjudicator 
lacks jurisdiction to entertain the appeal. It follows that the Adjudicator has no jurisdiction to extend the time for the 
filing of an appeal. 

21. The fourteen day time limit is an onerous one. No doubt that is why section 32 specifically indicates that an appeal 
may be made orally or by telephone. In the case at hand, the Employer advances very compelling reasons for the 
extension of the time for the appeal. At the time the report was issued, it was unaware of its right to appeal. The 
intervening Christmas season led to inevitable and understandable delay in obtaining legal advice from its solicitors. I 
agree with the Employer that all the equities would call for an extension of the time for the filing of an appeal if I had 
jurisdiction to do so. Unfortunately, for the Employer, I have concluded that I do not. [emphasis added] 
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27      With respect, in the absence of the kind of detailed analysis interpreting the statute as was done in Weathertech, supra, 
I do not find this decision to be persuasive. This is especially so when the Adjudicator did not consider the consequences of 
the decision explicitly except to say that the employer’s case for an extension was compelling and that all the equities were 
on the side of extending the time. Also, as I indicated above, it does not appear that the Board itself has ever considered 
whether the time limit in section 61 is mandatory or directory, and I turn now to that task. 
 
The Purposes of the Statute 
 

28      The purposes and objects of the statute can be found from examining the statutory provisions themselves, the everyday 
operation of the Act, and the statements which the Courts have made as they have applied and interpreted the statute. I deal 
with each in turn below. 
 
a. The Provisions of the Statute 
 

29      The statute does not set out its purposes directly in a purpose clause, but the legislation reflects that it has objects and 
purposes in that it requires that a Ministry Director Act in accordance with the purposes of the Act. Section 12 (3) provides: 

12. (3) A Director shall, in accordance with the objects and purposes of this Act, ensure that persons and organizations 
concerned with the purposes of this Act are provided with information and advice pertaining to its administration and to 
the protection of the occupational health and occupational safety of workers generally. R.S.O. 1990 (emphasis added) 

 
30      This statute is an important public welfare statute in the province. It resulted from a Royal Commission, the 1976 
Report of the Royal Commission on the Health and Safety of Workers in Mines, and came into effect in 1979. It replaced and 
integrated many other public welfare statutes concerned with safety in the workplace: See Ontario Health and Safety Law, 
Norman Keith, Thomson Reuters Canada at section 1:3000. 
 
31      According to the text, the OHSA is based on the internal responsibility system, and this is the dominant concept in the 
development of health and safety law: see 1:1000 and 1:1720. The system of internal responsibility stresses that it is the 
workplace parties who can best assess and decide hazards and the health and safety needs of the workers, including providing 
effective solutions locally: 1:7200. Some of the key aspects of the scheme of the Act are structured around the establishment 
of joint health and safety committees, (or health and safety representatives in smaller workplaces with fewer than 20 
employees), who have various important responsibilities in administering, inspecting, and working collaboratively on health 
and safety issues in accordance with the system of internal responsibility. 
 
32      As part of the internal responsibility system, the Act imposes rights, duties and responsibilities on all the workplace 
parties. Among the most important, perhaps, are the following: 

a) the duty of the employer to provide information instruction and supervision to a worker to protect the health or safety 
of the employee: s.25 (2)(a); 

b) the duty of the employer to appoint a competent supervisor: s. 25(2)(c); 

c) the duty of an employer to take every precaution reasonable in the circumstances for the protection of a worker: s. 
25(2)(h), and this same duty is also imposed directly on supervisors: s. 27(2)(c); 

d) the duty of the employer to ensure that the equipment material and protective devices provided by the employer are 
used as prescribed: s. 25(1)(d); and 

e) the duty of a worker to work in compliance with the Act and Regulations and use and wear the protective equipment 
required: s. 28(a) and (b). 
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33      The Act provides a critical right for employees to refuse to perform work where there are reasonable grounds to 
believe it is unsafe to do so: s. 43(3). 
 
34      The Ministry of Labour Guide to the OHSA sets out that workers have three rights under the Act: 

a) The Act established the rights of workers to know about any hazards in the workplace and to obtain information and 
direction as to how to protect their health and safety. This includes training and proper supervision. 

b) Workers also have the right to participate in the identification and resolution of issues either through a health and 
safety representative in smaller workplaces, or through a worker joint health and safety committee in larger workplaces. 
The committee has the power to monitor health and safety, to identify hazards and to recommend improvements, and to 
conduct inspections. 

c) Workers have the right to refuse work that they believe is dangerous to their health and safety or that of any other 
worker in the workplace. 

 
35      The statute also provides substantive protections by enacting a system of rules and practices with respect to toxic 
substances and hazardous materials in Part VI. Importantly, the statute provides a mechanism for extending the protection 
and ambit of the Act to particular workplaces, sectors of the economy and subject specific matters through regulation. For 
example, regulations deal with such matters as farming operations, construction sites, mines, specific agents or materials, and 
specific occupations such as fire fighting, teaching, and health care. 
 
36      Enforcement of the statute takes place through the inspection process, but also through prosecutions for violations of 
the Act. Inspectors have broad authority to administer, inspect, investigate, and enforce the Act and the Regulations. The 
inspections can be reactive, or they can be initiated by the inspectors proactively. In light of the fact that the Act places broad 
obligations on workplace parties, such as the obligation on employers and supervisors to take every reasonable precaution in 
the circumstances for the protection of workers, inspectors who have the power to enforce the Act necessarily also have those 
same broad powers as employers and supervisors. 
 
37      In section 54 of the Act, inspectors are granted very broad authority over matters to assist them in the inspection 
process, including entering into the workplace, testing machinery and devices, receiving and removing documents, taking 
with them persons with special expertise, requiring reports, conducting and compelling tests, questioning persons in the 
workplace, and conducting searches. 
 
38      Inspectors have the broad authority to issue orders where a Regulation or the Act is being contravened, and a very 
large ambit of orders are possible. Under section 57(1), where an inspector finds a contravention, s/he may order compliance 
and may require it to be carried out forthwith or within a period of time as specified by the inspector. The inspector may also 
require a compliance plan: s. 57(4). Where the inspector finds there is a danger or hazard to a worker, the inspector may order 
that device not be used until an order is complied with, that work stop, that the workplace be cleared of workers and/or 
isolated: 57(6). Where an order of an inspector is contravened, the order may be enforced on an application without notice to 
the Superior Court of Justice: s.60. 
 
39      Appeals under section 61 can be by any aggrieved party and can involve any order made by an inspector including the 
refusal to make an order: ss. 61(1) and (5). Under section 61(4), the Board has a very broad power to substitute its findings 
for those of the inspector and rescind or affirm the order or make a new order and has all the powers of an inspector. Under 
section 61(3.4), the Board can make interim as well as final orders. 
 
40      In Royal Ottawa Health Care Group v. ONA [2015 CarswellOnt 6727 (Ont. L.R.B.)], 2015 CanLII 24413, the Board 
said that its powers under section 61 are very broad: 

31. The Act confers broad powers on the Board. Section 61(1) sets out the right of an employer, worker or trade union, 
among others, who considers himself or itself aggrieved by any order made by an inspector to appeal to the Board. 
Under ss. 61(3.4), the Board may make any interim or final order it considers appropriate after consulting with the 
parties. The words any, final order, and it considers appropriate confer broad discretion on the Board without limitation 
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to the specific orders or remedies considered by the inspector. 

32. Subsection 61(3.4) of the Act is a complete answer to the Hospital’s position. The Hospital states that the Board can 
only make orders that the Act specifically identifies. The Hospital’s submission ignores ss. 61(3.4) of the Act. It is open 
to the Board, if it considers appropriate, to make any order after consulting with the parties. 

33. The Act also confers authority to the Board, under ss. 61(4), to substitute its findings for those of the inspector who 
made the order appealed from. The Board may rescind or affirm the order. It may make a new order in substitution. 
Again, the Act does not limit the scope of the Board’s remedial authority to the specific remedies or orders that were 
considered by the inspector. 

 
41      The Act also provides for prosecutions with significant penalties for violations of the Act. In 2017-18, the Ministry of 
Labour obtained 907 convictions under the OHSA with fines totaling $12.6 million: 
https://www.ontario.ca/document/occupational-health-and-safety-ontario-april-2017-march-2018/appendix-statistical-charts. 
 
42      In my view, it is clear from all of the rights conferred, duties and responsibilities imposed on workplace parties, the 
structure and requirements for the operation of the Joint Health and Safety Committees, the broad provisions for inspections 
and enforcement of the orders of inspectors, and for prosecutions, that the Act is organized and focused on preserving the 
health and safety of workers in a multi-strategic and comprehensive fashion. 
 
b. The Day to Day Operation of the Act 
 

43      In his dissenting reasons in R. v. Ellis-Don Ltd. [1990 CarswellOnt 64 (Ont. C.A.)], 1990 CanLII 6968, Carthy J.A., 
recited certain statistics set out in the Ministry’s factum relating to the scope and volume of the Ministry’s work. (See below 
at paragraph 51.) In the same vein, in my view, the importance and breadth of the Act in attempting to create the safest of 
conditions for workers in the workplace can be appreciated by examining the scope of the work of investigating, monitoring 
and enforcing health and safety issues in the workplace that is carried on day to day by the Ministry of Labour. 
 
44      The 2017-18 Annual Report of Occupational Health and Safety of the Ministry of Labour indicates that there are 6.55 
million workers in Ontario subject to the Act. In that year, there were 56,529 lost time injury claims and 1,898 critical injury 
events reported to the Ministry. The Ministry made 82,329 visits to 35,985 workplaces and issued 125,308 orders for 
non-compliance.3 The importance of the work carried out under the statute can be seen from the fact that since 2006, Ontario 
has substantially reduced the allowed lost-time injury rate in absolute terms and in terms of comparison with the rest of 
Canada.4 
 
45      In its last two Annual Reports, the Ministry states that in attempting to achieve the objects of the Act, it employs 
various strategies in support of protecting younger workers, reaching newcomers and migrant workers, health care 
professionals, addressing workplace violence and harassment, mental health, supporting small business (which has a 
disproportionate share of all fatalities), and preventing occupational disease. 
 
46      In contrast to the approximately 125,000 orders made by inspectors in 2017-18, the Board’s Annual Report for that 
year records that the Board received 53 appeals under section 61 in that fiscal year and 3 were re-opened. 43 cases were 
pending at the beginning of the Board’s fiscal year. Of these 99 cases, 56 cases were closed in the year and one was granted, 
one dismissed, three terminated, and 51 were withdrawn, settled or abandoned. 48 were pending at the end of the fiscal year. 
 
47      Underlying all the work of the Ministry and its inspectors is the much larger and highly significant work of all the 
other institutions and stakeholders who monitor, investigate, resolve, and train others in workplace health and safety. This 
includes the Joint Health and Safety Committees and Health and Safety Representatives in workplaces, employers, owners, 
suppliers, workers, unions, Health and Safety Associations, Occupational Health and Safety Clinics, the Workers Health and 
Safety Centre, the Workplace Safety and Insurance Board, and other organizations. 
 
c. The Purposes and Function of the Act as Described by the Courts 
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48      In interpreting the OHSA, as for example in Royal Ottawa Health Care, supra, the Board has quoted from the decision 
of the Supreme Court of Canada in the leading case of Rizzo & Rizzo Shoes Ltd., Re, 1998 CanLII 837, [1998] S.C.J. No. 2 
(S.C.C.) where the Court stated: 

21. Although much has been written about the interpretation of legislation (see e.g., Ruth Sullivan, Statutory 
Interpretation (1997); Ruth Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994) (hereinafter “Construction 
of Statutes”); Pierre-André Côté, The Interpretation of Legislation in Canada (2nd ed. 1991)), Elmer Driedger in 
Construction of Statutes (2nd ed. 1983) best encapsulates the approach upon which I prefer to rely. He recognizes that 
statutory interpretation cannot be founded on the wording of the legislation alone. At p. 87 he states: 

Today there is only one principle or approach, namely, the words of an Act are to be read in their entire context and 
in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament. 

Recent cases which have cited the above passage with approval include: R. v. Hydro-Québec, 1997 CanLII 404 (SCC), 
[1997] 1 S.C.R. 213; Royal Bank of Canada v. Sparrow Electric Corp., 1997 CanLII 377 (SCC), [1997] 1 S.C.R. 411; 
Verdun v. Toronto-Dominion Bank, 1996 CanLII 186 (SCC), [1996] 3 S.C.R. 550; Friesen v. Canada, 1995 CanLII 62 
(SCC), [1995] 3 S.C.R. 103. 

. . . 

27. In my opinion, the consequences or effects which result from the Court of Appeal’s interpretation of ss. 40 and 40a 
of the ESA are incompatible with both the object of the Act and with the object of the termination and severance pay 
provisions themselves. It is a well-established principle of statutory interpretation that the Legislature does not intend to 
produce absurd consequences. According to Côté, supra, an interpretation can be considered absurd if it leads to 
ridiculous or frivolous consequences, if it is extremely unreasonable or inequitable, if it is illogical or incoherent, or if it 
is incompatible with other provisions or with the object of the legislative enactment (at pp. 378-80). Sullivan echoes 
these comments noting that a label of absurdity can be attached to interpretations which defeat the purpose of a statute or 
render some aspect of it pointless or futile (Sullivan, Construction of Statutes, supra, at p. 88). 

 
49      In R. v. Cotton Felts Ltd. (1982), 2 C.C.C. (3d) 287 (Ont. C.A.), the Ontario Court of Appeal, in the context of 
determining sentencing under the Act, described the statute as one of the family of important public welfare statutes in 
Ontario: 

The Occupational Health and Safety Act is part of a large family of statutes creating what are known as public welfare 
offences. The Act has a proud place in this group of statutes because its progenitors, the Factory Acts, were among the 
first modern public welfare statutes designed to establish standards of health and safety in the work place. Examples of 
this type of statute are legion and cover all facets of life ranging from safety and consumer protection to ecological 
conservation. In our complex interdependent modern society such regulatory statutes are accepted as essential in the 
public interest. They ensure standards of conduct, performance and reliability by various economic groups and make life 
tolerable for all . . . .. 

 
50      In R. v. Ellis-Don Ltd, supra, an appeal of a prosecution under the Act, the Court of Appeal indicated that the 
introduction of the Act (11 years previously) had led to dramatically improved record of workplace fatality and injury in 
Ontario. Houlden J.A. stated: 

The Occupational Health and Safety Act is the main legislative vehicle for maintaining and promoting workplace health 
and safety standards in Ontario. The introduction and enforcement of occupational health and safety legislation has 
dramatically improved the record of workplace fatality and injury. The Occupational Health and Safety Act came into 
force on October 1, 1979 [Occupational Health and Safety Act, 1978, S.O. 1978, c. 83]. It was a consolidation of five 
statutes dealing with this problem, administered by three separate Ministries. One of the features of the 1979 Act was 
the consolidation of responsibility for the administration of the legislation under one Ministry, namely, the Ministry of 
Labour. 
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The objective of the Act is to provide safe and healthy workplaces for workers in Ontario. To achieve that objective, it 
makes use of a variety of devices, such as the establishment of joint health and safety committees, the acknowledgement 
of the right of a worker to refuse to work in dangerous conditions, the appointment of inspectors, etc. 

 
51      In dissenting on the issue of whether section 37(2) was a reasonable limit on the presumption of innocence in the 
Charter, Carthy J.A. commented on the Act as follows: 

The Act was introduced in 1978 [Occupational Health and Safety Act, 1978, S.O. 1978, c. 83] bringing together under 
one roof statutes that had previously dealt with particular industries, all of them born out of the Ontario Factories’ Act, 
1884, S.O. 1884, c. 39. In introducing the Act the then Minister of Labour noted that the main substantive innovation of 
the statute was (Hansard (Ontario), December 13, 1978, p. 6095): 

. . . the promotion of the joint responsibility concept, the notion that while there must be a capacity in government 
to regulate, and in appropriate cases to enforce compliance, greater emphasis must be placed on promotion of 
participation and voluntary compliance, both by labour and management in accordance with program strategies 
which they themselves develop and manage. 

In the procedural guide issued contemporaneously with the statute the following is stated (Guide to the Occupational 
Health and Safety Act (Toronto: Ontario Ministry of Labour, 1978), p. 28): 

The Act is based upon the principle that hazards can best be dealt with in the workplace itself through 
communication and cooperation between employers and workers. 

Fundamental to the Act is the concept that employers and workers must share responsibility for occupational health 
and safety and that both must actively seek to identify hazards and develop responses to protect workers. This 
internal responsibility system assumes assessment of the system itself by employers and workers through the 
appointment of health and safety committees and representatives and through regular inspections of the workplace. 

This concept is clearly reflected in the Act which goes far beyond establishing rules and expecting them to be observed 
under the threat of prosecution. Committees are to be formed, composed in part of workers, whose duty it is to identify 
and report on conditions that might be hazardous to workers. Internal systems are established to resolve issues related to 
safety. External inspectors are appointed to mediate disputes, oversee the workplace, and with ultimate powers to issue 
compliance orders and seize equipment and documents. Finally, prosecution of an employer may be pursued with 
liability to a fine of $25,000 maximum or imprisonment for up to 12 months. The fine was increased to $500,000 in June 
1990 by Bill 208 (Occupational Health and Safety Statute Law Amendment Act, S.O. 1990, c. 7). The penalty, even 
before amendment, is a serious one attracting concern for the protection of the accused and that, of course, is one of the 
reasons s. 37(2) has been found to conflict with s. 11(d) of the Charter. 

The functioning of the Act is portrayed statistically in para. 17 of the respondent’s factum: 

For the 1988-89 year, the Ministry, through its Construction, Industrial, and Mining Health and Safety Branches, 
administered OHSA in approximately 183,000 projects or establishments which employed approximately 
3,860,000 workers. For the same year the Ministry conducted 79,110 inspections, issued 90,504 orders to comply 
under section 29(1) of OHSA and 4,074 stop work orders under section 29(4) of OHSA, and investigated 628 
refusals to work under section 23(3) of OHSA. For the same year, the Ministry conducted 500 prosecutions 
resulting in 387 convictions and the imposition of $2,708,462 in fines . . . . 

The preceding analysis of the statute and the defence of due diligence leaves me in no doubt of the pressing and 
substantial objective of the Act, generally, to prevent accidents in the workplace, and, as to s. 37(2) specifically, that the 
balance of probabilities test furthers that objective. The Act is directly focused on accident avoidance through measures 
taken in advance of mishaps and because it applies to a segment of commercial society where there is necessarily a 
dependence upon profits, measures are needed to assure that workers’ safety is not forgotten. The Act is also directed to 
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industries that are prone to a wide variety of dangers, exhibited by the three cases before us. In one, the unwitting 
worker came into contact with high tension wires; in another, a worker shortcut an operation by pulling the work toward 
him rather than pushing it away despite instructions to the contrary; and in the other, fatal consequences resulted from a 
lack of communication over the temporary placement of a “platform” that would not support a person. 

Vigilance, expense, effort, attention and record-keeping are an absolute mandate to keep such incidents to a minimum. 
The odds of an accident happening are inevitably reduced by the time, attention and expense devoted to avoidance. Life 
in the workplace is planned and the Act, including the balance of probabilities test in s. 37(2), directs itself to assurance 
that the planning will include all reasonable steps for avoiding accidents and, where the inevitable occurs, it permits the 
employer to satisfy a court that those steps were taken. The health and safety of a large portion of the populace depends 
upon the efficacy of the Act and that purpose is served when those responsible ensure in advance that they can answer 
for their conduct. 

 
52      In Ontario (Ministry of Labour) v. Hamilton (City) (2002), 58 O.R. (3d) 37 (Ont. C.A.), the Court of Appeal described 
the statute as a remedial public welfare statute and that the guiding principle is that it is to be generously interpreted in 
keeping with its objects, while narrow or technical interpretations which frustrate achieving its objectives are to be avoided5: 

[16] The OHSA is a remedial public welfare statute intended to guarantee a minimum level of protection for the health 
and safety of workers. When interpreting legislation of this kind, it is important to bear in mind certain guiding 
principles. Protective legislation designed to promote public health and safety is to be generously interpreted in a 
manner that is in keeping with the purposes and objectives of the legislative scheme. Narrow or technical interpretations 
that would interfere with or frustrate the attainment of the Legislature’s public welfare objectives are to be avoided. 

[17] This principle has been recognized and applied in several recent decisions of this court. In R. v. Timminco Ltd. 
(2001), 2001 CanLII 3494 (ON CA), 54 O.R. (3d) 21, 153 C.C.C. (3d) 521 (C.A.) at p. 27 O.R., Osborne A.C.J.O. 
stated: 

The Occupational Health and Safety Act is a public welfare statute. The broad purpose of the statute is to maintain 
and promote a reasonable level of protection for the health and safety of workers in and about their workplace. It 
should be interpreted in a manner consistent with its broad purpose. 

[18] Laskin J.A. adopted the same principles when interpreting the Highway Traffic Act, R.S.O. 1990, c. H.8, s. 84.1 
dealing with the hazard of “flying truck wheels” in Ontario (Minister of Transportation) v. Ryder Truck Rental Canada 
Ltd. (2000), 2000 CanLII 5647 (ON CA), 47 O.R. (3d) 171 at p. 174, 1 M.V.R. (4th) 10 (C.A.): 

The modern approach to statutory interpretation calls on the court to interpret a legislative provision in its total 
context. The court should consider and take into account all relevant and admissible indicators of legislative 
meaning. The court’s interpretation should comply with the legislative text, promote the legislative purpose, reflect 
the Legislature’s intent, and produce a reasonable and just meaning [Sullivan, Driedger on the Construction of 
Statutes, 3rd ed. (Toronto: Butterworths, 1994), at p. 131]. The Supreme Court has repeatedly affirmed this 
approach to statutory interpretation, most recently in R. v. Gladue, 1999 CanLII 679 (SCC), [1999] 1 S.C.R. 688 at 
p. 704, 171 D.L.R. (4th) 385, where Cory and Iacobucci JJ. wrote: 

As this Court has frequently stated, the proper construction of a statutory provision flows from reading the 
words of the provision in their grammatical and ordinary sense and in their entire context, harmoniously with 
the scheme of the statute as a whole, the purpose of the statute, and the intention of Parliament. The purpose of 
the statute and the intention of Parliament, in particular, are to be determined on the basis of intrinsic and 
admissible extrinsic sources regarding the Act’s legislative history and the context of its enactment . . .  

 
53      The Board itself has adopted the approach to the interpretation of the statute described in the Court judgements set out 
above: See Hydro One Networks Inc. v. Power Workers’ Union [2011 CarswellOnt 3943 (Ont. L.R.B.)]., 2011 CanLII 30516. 
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Conclusion on the Purposes and Objects of the Act 
 

54      In conclusion, in considering the purposes and objects of the Act, in my opinion it is manifest from the provisions of 
the statute, the everyday operations of the Ministry of Labour pursuant to the statute and the discussions of the purposes and 
objects of the Act by the Courts, that the OHSA is a critically important piece of public welfare legislation. It has the purpose 
of improving and protecting the health and safety of workers in the workplace in a multi-strategic fashion. The Act is focused 
on using the collaborative models inherent in the concept of internal responsibility as much as possible but with robust 
enforcement provisions (set out in the Act) that are utilized where necessary. The Act is to be interpreted broadly in keeping 
with its purposes and technical interpretations that would frustrate the achievement of the purposes of the Act are to be 
avoided. 
 
The Consequences of Treating the Time Limit in Section 61 as Mandatory 
 

55      I turn now to the central task of determining whether the time limit in section 61 is mandatory or directory and 
considering the consequences or effect of ruling one way or another given the purposes and objects of the Act. Or, as Justice 
Iacobucci put it in Vancouver Island Railway, An Act Respecting, Re [1994 CarswellBC 188 (S.C.C.)], 1994 CanLII 81: 

In other words, courts tend to ask, simply: would it be seriously inconvenient to regard the performance of some 
statutory direction as an imperative? 

 
56      In Weathertech, the Board understood the term “inconvenient” to refer to effects that “will result in ‘serious general 
inconvenience’ that will create unfairness”, (at para. 73). While I accept that unfairness is clearly important, it is also 
necessary in assessing inconvenience in this case to examine the purposes of the appeal provision itself and to ask whether 
the rigid application of the time limit would undermine those purposes. In the absence of some compelling overriding 
purpose that the application of the rigid rule serves, if the appellate process itself serves important interests, then the 
application of an arbitrary time limit may undermine those interests without any corresponding benefit. 
 
57      I recognize that in some situations the operation of an arbitrary and rigid deadline for an appeal or other matters can be 
justified on the grounds that it creates speed and certainty and is therefore necessary in terms of the larger interests that are 
engaged by the particular statute. For example, in Cornie v. Security National Insurance Co. (2012), 113 O.R. (3d) 331 (Ont. 
C.A.), the Court of Appeal held that the 60-day time limit on completing mediation was mandatory because it was an integral 
part of the legislative scheme that aims to provide a speedy mediation process for the resolution of auto insurance claims. The 
interest in speed and certainty in the larger interest of the resolution of highly litigious auto insurance claims justified 
arbitrariness in the rigid application of the time limit. 
 
58      On the other hand, in the circumstances of this particular statute, it is difficult to see how the operation of a mandatory 
arbitrary time limit, especially where there is no or little prejudice from a delay, is consistent with the purposes or objects of 
this Act or of the appeal process itself. 
 
59      The text Health and Safety Law, supra, opines that the policy reasons for having a right to appeal in this statute are, 
and I summarize: 

a. the need for accountability for inspectors; 

b. the need for “second sober review”; 

c. the need for natural justice for aggrieved parties; and 

d. the protection of the health and safety of workers. 

See Section 10:2500 
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While I might place the list in a different order, I am in agreement that this list of policy reasons informs why there is an 
appeal process. 
 
60      In terms of the need for accountability, inspectors have broad and significant powers to affect health, safety and 
production, but their role is an administrative one and not quasi-judicial. The existence of a robust and independent 
quasi-judicial appeal process is especially important in protecting the integrity of the inspection process where the 
administrative authority of the inspector is so broad, and the impacts of the order are potentially so significant. 
 
61      The need for second sober thought and a more extended and thorough examination and inquiry into the merits than 
may be possible in an inspection is also important. Inspectors are not necessarily able to obtain all relevant views or crucial 
expert advice before making determinations. An appeal process where witnesses can be called, or evidence tendered in a 
consultation, with the possibility of appropriate cross-examination and the availability of expert evidence, is in the public 
interest. Since the Board has all the powers of the inspector, a thorough, effective process with the benefit of more time and 
resources can clearly serve the public interest in health and safety. 
 
62      The need for natural justice for an aggrieved party in my view is another aspect of the ability to have a sober second 
thought, where the rules of natural justice can be applied in a hearing or modified appropriately in a consultation. Inspections 
are not hearings where evidence can be challenged and cross-examined. The primary right here is for an aggrieved party to be 
heard. In the relatively informal context of an inspection, parties may not feel that they have been adequately heard. The 
appeal process is important in ensuring that parties are heard. While the Board has the power to make rules that limits the 
parties right to a full hearing and the right to curtail evidence and submissions, as well as the power to consult with the 
parties, the Board typically attempts to ensure a fair airing of contentious matters and opinions so that parties have some 
assurance they will be heard. 
 
63      While the statute is critical to protecting worker health and safety, this protection occurs in an economy where the 
efficient continued operation of a workplace is also necessary. If an employer or other aggrieved party believes that 
efficiency and economy have been disrupted or impaired without a proper health and safety justification from an inspector, 
then it is important for the integrity of the system that the merits of the issue be heard, at least assuming there is little if any 
prejudice in the time limitation not being met. 
 
64      Finally, the raison d’etre of the entire statute is to protect the health and safety of workers. If the basis of an appeal is 
that an inspector failed to protect health and safety adequately in an order or a decision not to issue an order, then it is also 
vitally important that the merits of that matter be heard and determined. Given the importance of inspections to the existence 
of safe workplaces, it is difficult for me to interpret the intention of the Legislature as being that such appeals should not 
proceed. That is especially the case where there is little or no prejudice to anyone and where in challenging the failure of the 
inspector to make an order, as the appeal proceeds, the status quo has not been altered by an inspection or order. 
 
65      If the protection of health and safety is at issue, and the failure of an inspector to make an order at all or to make a 
particular order needs to be reversed or modified, or a new order made to make the workplace safe, and that cannot happen 
because of the application of an arbitrary time limit, in my view, that is clearly incompatible with the fundamental purposes 
of the statute, which is to protect health and safety. 
 
66      All these policy reasons are important in explaining why the missing of a time limitation for making the appeal should 
not automatically prevent the appeal from being heard. Of course, in some cases, the policy issues that underlie the need for 
the appeal may be overcome by the existence of prejudice as a result of the delay, or there may be other factors which 
militate in favour of not hearing the appeal. However, given the potential consequences of the rigid application of the time 
limit, it is seriously inconvenient to preclude the rational and analytical process of determining whether a matter should 
proceed, as opposed to the rigid operation of an inflexible rule that automatically excludes rational consideration. 
 
67      Accordingly, in my view, whatever the importance may be of expedition and certainty in the processing of an appeal, 
the fact is that the only interpretation of the statute that is compatible with the object and purposes of the statute is that the 
time limitation be considered to be directory. This permits the Board to assess in the circumstances of the case in a reasoned 
way whether there is prejudice as a result of the delay, the reasons for the delay, what is at stake in the appeal, and what are 
the risks either way. None of this is possible when there is an arbitrary rule which must govern. In my view, the Legislature 
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cannot have intended, and did not intend, that important matters affecting the health and safety of workers or potentially 
unnecessary orders affecting production should be left in place and not examined on the merits simply because a timeline was 
missed without any further examination of the reasons for the delay, the prejudice if any that results, and the overall 
circumstances. 
 
68      Further, in my view, the existing Board jurisprudence that leads to no flexibility in the operation of the time limit, 
except perhaps where the appellant has taken steps to file the appeal within the 30 days but uses the wrong form or files the 
appeal with the wrong body, is itself somewhat unfair, leading to inconsistent results. The jurisprudence in the City of 
Mississauga case, supra, is a reasonable effort to find a way around the harshness of the result which arbitrarily treats every 
missed deadline as an absolute bar to proceeding. However, while relieving against some of the arbitrariness in such cases is 
preferable to no relief, it is narrow and leaves an entire class of cases without a remedy where there was no possible “filing” 
within the 30 days. In my view, it is difficult to justify a difference in legal treatment between a party that appeals on the 30th 
day by mistake to the Ministry of Labour instead of to the Board, and a party which appeals by mistake on the 31st day to the 
Board directly. Both are mistakes. Neither causes prejudice, and yet there is a difference in the legal consequences. It is 
difficult to consider that the Legislature intended one result in one case and a different result in the other where the issue 
arises under this particular public welfare statute. 
 
69      Moreover, under the City of Mississauga case supra, other cases would be unclear as to their result, as for example in 
the circumstances of Cambridge Towel Corp. v. Ontario (Ministry of Labour), [2001] O.O.H.S.A.D. No. 69 (Ont. L.R.B.), 
where the appellant had couriered the appeal to the Board the day prior to the expiry of the appeal period with instructions for 
overnight delivery. However, the document was not delivered until the early morning of the day following the expiry of the 
30 days. The Board noted that the circumstances warranted an extension but said it had no authority to do so. If one applied 
the City of Mississauga rationale to that case, would one say that an appeal was filed when the document was couriered, even 
though it was not delivered to anyone until after the deadline? Or what about when a document was sent prior to the deadline, 
by facsimile transmission, (which is not permitted under the Rules), but was not received in a timely way because the Board 
equipment did not function properly? Or, as here, where the appeal was sent by post prior to the 30 days but not received 
until after the deadline? Whatever the legal merits of these varying factual circumstances under the City of Mississauga 
rationale, having cases turn on such minutiae when there is no real policy difference between them does not appear to me to 
be a satisfactory approach for determining whether appeals should go forward. 
 
70      Further, in cases where there is no attempted filing but rather illness, absence, or other factors beyond the control of a 
party, or even a mistake results in a missed time limit, but there is no or little prejudice in the delay, the operation of an 
arbitrary absolute rule that allows for no equitable relief seems to be the very kind of technical and narrow interpretation of a 
statute the courts warned should not be taken in the case of public welfare statutes. Indeed, many of the cases including 
WarrenBitulithic, Cambridge Towel Corporation supra, and Daniel Beauchamp supra, have said it would be equitable to 
permit the appeal to proceed rather than dismiss it, but have declined to do so because the Board has felt unable by law to do 
so. 
 
71      One consequence of maintaining the rigid application of the time limit might be the assurance of speedier appeals, 
which is a positive effect. Expedition is clearly important where issues of health and safety are raised, and issues should be 
dealt with as efficiently and quickly as possible. The reality is, however, even with the rigid 30 day time limit, matters are 
often delayed after the appeal is filed. For example, appeals now are subject to mediation to try and resolve the matter, or to 
narrow the issues and that process takes time in order to be effective. Mediation necessarily occurs prior to the 
commencement of a hearing and delays the hearing. Moreover, frequently parties adjourn scheduled hearings on consent, 
particularly the initial hearing date scheduled by the Board. Finally, unfortunately, matters are often not completed in a single 
day thus also causing a delay in the proceeding. In other words, the current status quo entails some significant delay in 
getting to a final decision, even with a strict time limit for commencement of the proceeding. The delay caused by these 
factors is typically far more consequential and lengthier than the delay in the initial filing. 
 
72      Moreover, it is difficult to justify the application of a mandatory standard where the delay in commencement in this 
case, is so minimal, and there is no prejudice. As just indicated, this is particularly the case given that the delays as set out 
above which occur later in the process are typically far more significant. In fact, applying the mandatory standard for its own 
sake in order to give the appearance of achieving speed and equality of treatment at the outset of the process, risks bringing 
the administration of justice into disrepute where there is no prejudice, the issues raised in the appeal involve important 
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matters of health and safety, or significant matters of economy and efficiency, and the merits cannot be dealt with. Further, 
with a directory time limit, the Board still retains the discretion to consider all of the relevant factors, including the need for 
speedy appeals, in determining whether or to extend a time limit. 
 
73      Another reason the operation of a mandatory time limit is inappropriate in this statute is the impact that it may have on 
the reputation of the system as a whole for rationality and fairness and the possible negative impact on the willingness of 
parties to participate in the system set out in the Act, namely, in the internal responsibility system at the heart of the process. 
One of the fundamental aspects of the successful operation of that internal responsibility system as a whole is the broad 
participation of all parties in the process. The participation of workers through joint committee system and health and safety 
representatives, as well as the participation of employers and others in the system, is crucial. To that end, it is critical that all 
parties have confidence in the credibility of the system as a whole. 
 
74      This is particularly the case with inspections where workers are involved in the process. For example, when an 
inspector investigates in the workplace, a worker representative must have the opportunity to accompany the inspector and to 
be involved in the process. Orders made by an inspector must be posted in the workplace: s. 57(10)(a), and a complainant 
who requests a copy of an inspector’s order or report must be furnished one: s 57(10) (b). In my view, where differences 
cannot be resolved and there is an aggrieved party that is not accepting of the result of the inspection process, an appeal to an 
independent body is necessary to maintaining confidence in the system in its entirety. If access to that appeal process is 
denied because of the application of an arbitrary time limit, and where the dismissal of the appeal, as here, is not even sought 
by the Employer, the confidence of parties in the system could be undermined by the dismissal of the appeal. Particularly 
where there is no prejudice resulting from the extension of the time limit, the fairness of the system as a whole is better 
served by determining the merits. 
 
75      Finally, it is important to recognize that not only are the contents of inspector’s orders important in themselves, but the 
breach of an order would constitute an offense that can be prosecuted with significant penalties. Orders are also subject to 
being enforced in the courts by way of injunction. Accordingly, the inability to appeal an order because of a missed time limit 
can have serious consequences, and it is seriously inconvenient to the system to expose parties to such consequences where 
there is no prejudice and the defect is easily cured. 
 
Textual Interpretation of the Statute 
 

76      There are a number of other provisions of the statute and textual matters that also impact on my interpretation of the 
statute. 
 
77      First, the provisions of the statute that were in effect from 1979 to 1998 provided that the commencement of the appeal 
was intended to be informal and a hearing would occur quickly. These factors could lend some support to the view that the 
time limit was intended to be mandatory. However, these are no longer part of the statute. 
 
78      From 1979 to 1990, appeals were not determined by an independent adjudicative body but rather by a more senior 
official above the inspector, namely the Director in the Ministry of Labour Division of Occupational Health and Safety. As 
seen above in Camco supra, the process was viewed as a senior internal inspector reinvestigating the situation faced by the 
original inspector. The process of commencing an appeal was intended to be informal and could be done orally, presumably 
one supposes, directly to an inspector at the time the order was made. Also an appeal could be commenced by telephone 
instead of being commenced in writing. Appeals were directed by the statute to be heard as quickly as practicable. 
 
79      In that context it would appear that given the appeal process was an internal appeal process within the Ministry, 
without a professional independent adjudicator, and was seen as a “reinvestigation” by a senior inspector, the appeal process 
was intended at that time to operate in a more administrative and less quasi-judicial fashion. While I do not need to decide 
whether the system then was only consistent with an intent to have a mandatory time limit, there is certainly some credence 
to the proposition that this structure was supportive of an intention to have a mandatory time limit. If an appeal had to be 
brought very quickly, could be initiated with great informality, was seen as a quick reinvestigation by a supervisory inspector 
of the same circumstances faced by the inspector, and the supervisory inspector was required to hear and dispose of appeals 
as promptly as possible, there was, perhaps, some statutory support for a mandatory time limit. Again, however, none of 
those elements are present today in the statute. 
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80      In 1991, the internal system of appeals was abandoned, and an independent adjudicator commenced to hear appeals. At 
the same time, the 14 day period for appealing was maintained and the adjudicator was directed, like the Director previously, 
to “hear and dispose of appeals as promptly as practicable”. While there was now a professional adjudicator who could 
determine issues of prejudice, the maintenance of the 14 day time frame, the informal rules regarding the commencement of 
an appeal and the direction to the adjudicator to dispose of appeals as promptly as possible would perhaps still provide some 
basis for arguing that the system contemplated mandatory time limits. Interestingly, however, none of these arguments were 
made or referred to in the one case that ever considered the matter, namely, Warren Bitulithic, supra decided in 1991 when 
the system of internal appeals had been in place for over a decade, and was just replaced by an independent external 
adjudicator. 
 
81      The 14 day time limit was extended to 30 days in 1998, and the right to commence appeals orally or by telephone was 
eliminated, as was the statutory direction to “hear and dispose of matters as quickly as practicable.” The elimination of those 
provisions and the substitution of the Board for the adjudicator did not mean that speed was no longer important in the 
resolution of appeals or that there was necessarily a formal hearing process for every appeal. Indeed, the Board, through its 
Chair, was given the explicit authority under section 61(3.8) to make specific rules to expedite appeals, which rules could 
provide that the Board is not required to hold a hearing, and which could also limit the extent to which the Board is required 
to give full opportunity to the parties to present their evidence and to make their submissions. In addition, the Board was 
given the explicit authority to “consult” with the parties under section 61(3.4), and under section 61(3.5), the SPPA does not 
apply to such consultations. The power to consult, as opposed to conducting a full hearing, is now commonly utilized and is 
an important tool in expediting the appeal process as necessary. 
 
82      Importantly, the process for filing appeals has changed dramatically under the current provisions of the statute. Under 
section 61(3.7), the Chair may make rules governing the Board’s practice and procedure and prescribing forms to be used. 
The Board has done so and the specific rules regarding section 61 are set out in Rule 22 of the Board’s Rules of Procedure. 
 
83      The Rules require an application to be in writing on the correct form containing a significant amount of information 
(addresses and similar information), setting out the basis for the appeal, and copies of the inspector’s order or report. There 
are rules for delivery of the appeals on the other parties, and the Ministry, as well as forms to fill out confirming how and 
when such delivery was accomplished. In addition there are rules for how filing of the appeal to the Board can be 
accomplished, such as, for example, appeals cannot be filed by facsimile transmission, or by email or by registered mail. An 
understanding of the process required can be appreciated by examining the Board’s Interpretation Bulletin in respect of 
section 61 appeals: 

HOW DO I APPEAL? 

Appeals must be in writing, made on Form A-65. Please note that your appeal must be filed with the Board within 
thirty calendar days after the making of the order. Appeals may NOT be filed by facsimile transmission, e-mail 
or registered mail. The Board has no authority to extend the time limits for commencing your Appeal. 

Please ensure that the Appeal Form is complete. Give the names, addresses, phone and fax numbers of all the persons, 
unions or companies who may be affected by the appeal. Attach the Order(s) (Field Visit/Report) which you are 
appealing. Incomplete forms or missing information may delay the processing and hearing of your appeal. 

WHO IS THE RESPONDING PARTY? 

If you are an Employer, the responding parties are the employer’s workers and each trade union representing any of the 
workers. If you are a Worker or a Trade Union, the responding party is the employer. If you are a Constructor, 
Licensee, or Owner, the responding parties may be the Employer, the Employer’s workers and each trade union 
representing any of the workers. 

The director under the Occupational Health and Safety Act is always a party to the appeal. Delivery to the director is 
made through the Legal Services Branch of the Ministry of Labour, as follows: 

TO: Deputy Director 
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Legal Services Branch 

Ministry of Labour 

400 University Avenue, 11th Floor 

Toronto, ON M7A 1T7 

TEL: 416-326-7959 

FAX: 416-326-7985 

FILING THE APPEAL 

Before filing the appeal with the Board, you must deliver an Appeal Package to the responding parties and to any other 
person whom you identify as potentially affected by the appeal. 

The Appeal Package consists of: 1) a copy of the completed application and 2) a Notice of the Appeal (Form C-44). You 
must fill in your name and the responding party’s and Inspector’s names on page 1 and the date on page 2 of the Notice 
before making the delivery. 

Other material, including blank Response forms and Information Bulletins are available from the Board (505 University 
Avenue, 2nd Floor, Toronto, Ontario, M5G 2P1 - Tel. no. [416] 326-7500) or downloaded from the Board’s website at 
www.olrb.gov.on.ca. 

The package may be delivered by hand, courier, facsimile transmission, regular mail or any other way agreed upon by 
the parties. 

No later than five days (not including weekends, statutory holidays or any other day the Board is closed) after delivering 
the Application Package to the responding and/or affected parties, you must file one copy of the appeal with the Board. 
The appeal may be filed in any way other than by facsimile transmission, e-mail or registered mail. If the application is 
not filed within five days after delivering the package to the responding and/or affected parties, the matter will be 
terminated. 

 
84      While one would not say these are overly procedurally complex, they are not so simple for persons who do not 
undertake these kinds of filings as a matter of course. There is room for a lot of technical issues and problems to arise for 
ordinary workers, small businesses, and even for trade unions, as here, where authority was delegated to an inexperienced 
employee. However complex this appeal process may or may not be, it is radically different from the previous system where 
announcing to the inspector at the inspection or later by telephone that one is appealing was enough to meet the statutory 
requirements. In my view, the added complexity in filing an appeal makes it more likely that there will be some 
non-compliance and delay beyond 30 days, making it more likely that the Legislature did not intend the time limit to be 
absolute. 
 
85      I recognize that one difference between Weathertech, supra and this matter is that in Weathertech, the time limit 
imposed on the employer is as a responding party obliged by law to act in response to an application brought by a Union. 
Here the time limit is one placed on an applicant to appeal an order, or a failure to make an order, by an inspector. I do not 
think that this difference is material in interpreting the statutory scheme or the consequences either way of the decision. Like 
the responding party in Weathertech, the applicant here is also responding to the actions, in this case, of the inspector. Indeed, 
the applicant must be aggrieved by the decision of the inspector to have status to appeal, so while there is a difference 
between the situation here and in Weathertech, it is not material. 
 
86      In addition, the introduction into the appeal process of a Labour Relations Officer to try to effect a settlement, as is 
typical in Board matters, means that there is more emphasis on settlement and mediation in the pre-hearing process. This in 
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turn means some amount of additional delay in the commencement of hearings as compared to when there was no mediation 
process. In my view, this addition of mediation means that the Legislature must have been aware that the process with a 
Labour Relations Officer takes some time, as meeting dates need to be set up and time allowed for exploration of settlement 
options. Since this means a longer period until the commencement of a hearing, there is little reason to refuse to hear an 
appeal filed within a reasonable period of the deadline, especially where there is no prejudice to other parties, since the labour 
relations officer process will take some time in any event. In other words, if there is not a 14 day limit, and if there is a 
mediation process added on to a 30 day appeal period, the Legislature must have intended to accommodate a somewhat 
longer period before appeals would commence to be heard, and therefore intended that there be some discretion in allowing a 
late filed appeal to proceed (or not), depending on the circumstances. 
 
87      More importantly, unlike the Adjudicator and the Director before it, the Board has more tools given to it by the 
Legislature to deal with the need for expedition in hearings, even when there has been some delay in the filing of the appeal. 
The Board is one of the senior administrative tribunals in the province and has resources in the form of the number of 
available full-time and part-time Vice-Chairs to hear these matters. The Board can expedite hearings in appropriate 
circumstances even without the special rules under section 61(3.8). The Board can shorten or cancel the Labour Relations 
Officer process if necessary, and most importantly, can substitute consultations fully or partially, instead of full hearings, to 
deal appropriately with various circumstances. The Board can shorten other procedural requirements such as the period for 
filing “will say” statements or the scope of cross-examination, depending on the circumstances, to ensure more expeditious 
adjudication. Given that the Legislature has given the Board these tools to manage cases appropriately, in my view it cannot 
have been the intent of the Legislature that the 30 day time period be absolute and mandatory. Rather, it must have been 
intended that the Board would manage the circumstances in each case, including refusing to permit late appeals where 
appropriate. 
 
88      Further, under section 61, any employer, constructor, licensee, owner, worker, or trade union who considers 
themselves to be aggrieved has a right to appeal. This is clearly a broad right, and the jurisprudence indicates that this can 
include former workers in appropriate circumstances. In my view, the fact that the statute recognizes that a broad group of 
people have a potential interest in appealing the order is more consistent with a liberal approach being taken to the issue of 
time limits as opposed to a narrow and rigid one. The more broadly appeal rights are granted, the more likely it is that the 
time limit might be missed, and therefore, a more rational and less mechanistic and absolutist approach would seem to be 
indicated. 
 
89      Finally, as the Board pointed out in Weathertech, the Divisional Court has said that the Legislature was certainly 
capable of drafting language that precluded the Board from altering the time limit in section 61: 

80. There is, however, also textual evidence of legislative intent in the Act to support the proposition that the two day 
time frame set out in subsection 128.1(3) is directory in nature. In Maystar, the Divisional Court noted that there is 
nothing stated in subsection 128.1(3) or 128.1(4) of the Act that directs the Board to not consider the late-filed 
information. The Divisional Court also noted that if the Legislature had intended the Board to refuse to consider 
late-filed information in every case, it could have expressly stated so in the Act. In the recent decision of City of 
Hamilton v. United Brotherhood of Carpenters & Joiners of America, Local 18 (unreported decision dated November 5, 
2008), the Divisional Court made the following observation regarding a proposed interpretation of section 128.1 of the 
Act that would have precluded the Board from issuing a certificate to a trade union in the absence of any response from 
an employer: 

[17] . . . Throughout the Act, the Legislature has made it abundantly clear what the Board can or cannot do, what it 
shall or shall not do, and what it may or may not do. Nowhere in the Act has the Legislature said that the Board has 
no discretion to certify a union without first hearing from the employer. Had the Legislature intended that the 
Board not act exclusively upon union information, it surely would have made that clear. 

Similarly, nowhere in the Act has the Legislature clearly said that the Board has no discretion to consider information 
provided by the employer that is referred to in subsection 128.1(3) of the Act should that information be delivered to the 
applicant and/or filed with the Board beyond the two day statutory time limit. 
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90      In my view, the same reasoning applies here. 
 
91      For all these reasons, I find that the purposes and objects of the Act are inconsistent with a mandatory time limit. I 
further find that the negative or inconvenient consequences of finding the time limit in section 61 to be absolute and rigid far 
outweigh the consequences of the Board exercising its discretion to determine whether or not to allow a late appeal to 
proceed. Accordingly, in my view, a proper interpretation of the OHSA is that the 30-day period for an appeal is not 
mandatory. Accordingly, the Board has the jurisdiction to allow this appeal to proceed, and the circumstances here are such 
that there is no question that it should be permitted to proceed. 
 
92      The Registrar is directed to process this matter. Due to the delay in this decision-making process, the Registrar is 
directed to expedite the time for the mediation and for the commencement of the consultation. 
 

Extension granted. 

Footnotes 
1 These provisions were as follows: 

32 (3) The appellant, the inspector from whom the appeal is taken and such other persons as a Director may specify are parties to 
an appeal under this section. 
(4) On an appeal under this section, a Director may substitute his findings for those of the inspector who made the order appealed
from and may rescind or affirm the order or make a new order in substitution therefor, and for such purpose has all the powers of 
an inspector and the order of the Director shall stand in the place of and have the like effect under this Act and the regulations as
the order of the inspector. 
(5) In this section, an order of an inspector under this Act or the regulations includes any order or decision made or given or the 
imposition of any terms or conditions therein by an inspector under the authority of this Act or the regulations or the refusal to
make an order or decision by an inspector. 
. . . 
(7) On an appeal under subsection 1, a Director may suspend the operation of the order appealed from pending the disposition of 
the appeal. 
 

2 The changed relevant provisions of section 61 made in 1998 are as follows: 
(1) Any employer, constructor, licensee, owner, worker or trade union which considers himself, herself or itself aggrieved by any 
order made by an inspector under this Act or the regulations may appeal to the Board within 30 days after the making of the order. 
(2) The following are parties to the appeal: 
2. In the case of an appeal by an employer, the employer’s workers and each trade union representing any of the workers. 
3. In the case of an appeal by a worker or trade union representing a worker, the worker’s employer. 
(3) The Board may authorize a labour relations officer to inquire into an appeal. (3.3) Subject to the rules made under subsection 
(3.8), the Board shall hold a hearing to consider the appeal unless the Board makes an order under subsection (3.4). 
(3.4) The Board may make any interim or final order it considers appropriate after consulting with the parties. 
(3.5) The Statutory Powers Procedure Act does not apply with respect to a consultation the Board makes under subsection (3.4). 
(3.6) The Board shall determine its own practice and procedure but shall give full opportunity to the parties to present their 
evidence and to make their submissions. 
(3.7) The chair may make rules governing the Board’s practice and procedure and the exercise of its powers and prescribing such
forms as the chair considers advisable. 
(3.8) The chair of the Board may make rules to expedite appeals and such rules, 
(b) may limit the extent to which the Board is required to give full opportunity to the parties to present their evidence and to make
their submissions. 
(3.10) Rules made under this section apply despite anything in the Statutory Powers Procedure Act. 
. . . 
61. (8) The Board may at any time, if it considers it advisable to do so, reconsider any decision, order, direction, declaration or
ruling made by it under this section and may vary or revoke any such decision, order, direction, declaration or ruling. 
 

3 See: https://
www.ontario.ca/document/occupational-health-and-safety-ontario-april-2017-march-2018/snapshot-occupational-health-and-safety
-ontario. 
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4 See Figure 1 at page 64 of 2016/17 Ministry Annual Report and see the 2017/18 Report at
https://www.ontario.ca/document/occupational-health-and-safety-ontario-april-2017-march-2018/appendix-statistical-charts. 
 

5 See also Ontario (Labour) v. Quinton Steel (Wellington) Limited, 2017 ONCA 1006 (Ont. C.A.) at para 19. 
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Canadian Health and Safety Law 

Chapter Nine — Appealing Government Inspectors’ Orders and Directions 
Norman A. Keith 

9:30 — TIME PERIODS FOR APPEALS OF ORDERS 

9:30 — TIME PERIODS FOR APPEALS OF ORDERS 

There is a time limitation to appeal a health and safety decision, similar to other legal procedures and proceedings. Each 
Canadian jurisdiction sets different time limitations although, generally, there is a short window of opportunity to launch an 
appeal. 

The right of workplace parties to pursue an appeal may be dramatically affected if an appeal is not commenced within the 
required period of time.70 The time limitation periods for the commencement of an appeal are all significantly shorter than 
those set for the commencement of a prosecution under various Canadian health and safety statutes and regulations. A 
workplace stakeholder may be charged with an offence alleging a contravention of the applicable health and safety statute 
and regulations well after his or her right to appeal the order or decision of the health and safety inspector expires. The rights 
of the stakeholder to appeal the order or decision generally expire much sooner than the right of the same health and safety 
inspector to swear out a charge against a workplace stakeholder under the same health and safety statute or regulation. This is 
a matter of concern on the part of workplace stakeholders that may be the appropriate subject of legislative review and reform 
in virtually all jurisdictions across Canada at an early future date. 
In the federal jurisdiction, the interested party must exercise their right to appeal the direction of a health and safety officer 
within 30 days after the direction is given.71 
In British Columbia, a notice of appeal from a decision referred to in s. 239 of the Workers Compensation Act72 must be filed 
within 30 days after the decision was made. For decisions referred to in s. 240, notice must be filed within 90 days after the 
decision or order was made. The chair may extend the time on application, and where he or she is satisfied that special 
circumstances warrant an extension and an injustice would otherwise result.73 
In Alberta, the time period for requesting a review with a Director of Inspection is 30 days from the date the person 
requesting the review receives the order or the report.74 The time period for commencing an appeal to the Labour Relations 
Board is 30 days from the date of being served or given written notice of the order, administrative penalty, cancellation or 
suspension, report or written reasons being appealed.75 
In Saskatchewan, the time period for commencing an appeal is within 15 business days after the date of service of the 
decision.76 

In Manitoba, the right of appeal is up to 14 days after the date the order was served.77 This is a very brief time period to 
investigate the status of the orders and exercise the right of appeal. 

In Ontario, stakeholders must exercise their right of appeal within 30 days of the making of the order.78 With regard to this 
30-day limitation period, the Board has held that, per s. 61 of the Occupational Health and Safety Act, it also applies to a 
worker appeal of an inspector’s refusal to issue an order.79 The Board also confirmed that there is no provision in the Act or 
the Ontario Labour Relations Board’s Rules of Procedure that permits the Board to extend the time for appeal. 
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In Quebec, the right of appeal must be exercised within 10 days of being notified of the decision of the health and safety 
inspector being appealed.80 
In New Brunswick, the right of appeal must be exercised within 14 days after the date the order was served.81 
In Nova Scotia, the last province to provide the right to appeal an order or decision of a health and safety officer, the right to 
appeal must be exercised within 30 days from the day the order or decision is served on the recipient by filing a written 
notice of appeal with the Board.82 
In Prince Edward Island, the right to appeal must be exercised within 30 days.83 
In Newfoundland and Labrador, the right to appeal must be exercised within seven days of the order.84 
In the Northwest Territories, the right to appeal must be exercised within 30 days after the date of the direction or decision.85 
In the Yukon Territory, the right to appeal must be exercised within 21 days after the date of the direction or decision;86 the 
time limitation for appeal in a work refusal setting is within seven days after the date of the decision or order.87 

Footnotes 
70 Oakwood Roofing and Sheet Metal Co. and Manitoba (Director, Workplace Safety & Health) (Re), 2012 CarswellMan 791 (Man. 

L.B.; Robinson). 
 

71 Canada Labour Code, R.S.C. 1985, c. L-2, s. 146(1). 
 

72 R.S.B.C. 1996, c. 492. 
 

73 Section 243. 
 

74 Occupational Health and Safety Act, S.A. 2017, c. O-2.1, s. 70(2). 
 

75 Section 71(3). 
 

76 Saskatchewan Employment Act, S.S. 2013, c. S-15.1, s. 3-53(2). 
 

77 Workplace Safety and Health Act, R.S.M. 1987, c. W210 (C.C.S.M., c. W210), s. 37(2). 
 

78 Occupational Health and Safety Act, R.S.O. 1990, c. O.1, s. 61(1). 
 

79 Kurganskiy v. Ontim Investments Ltd., 2016 CarswellOnt 528 (Ont. L.R.B.; Turtle). The Board referred to Golden Windows Ltd. v. 
Park, 2004 CanLII 24810 (Ont. L.R.B.; Rowan) in coming to its decision. 
 

80 ”An Act respecting occupational health and safety”, CQLR, c. S-2.1, s. 191.1. 
 

81 Occupational Health and Safety Act, S.N.B. 1983, c. O-0.2, s. 37(1). 
 

82 Occupational Health and Safety Act, S.N.S. 1996, c. 7, s. 69(2A). 
 

83 Occupational Health and Safety Act, S.P.E.I. 2004, c. 42 (c. O-1.01), s. 11(1). 
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84 Occupational Health and Safety Act, R.S.N.L. 1990, c. O-3, s. 32. 
 

85 Safety Act, R.S.N.W.T. 1988, c. S-1, s. 16(1). 
 

86 Occupational Health and Safety Act, R.S.Y. 2002, c. 159, s. 26(2). 
 

87 Section 17. 
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64 C.R. (3d) 1, 34 C.R.R. 54, 1988 CarswellBC 756, 1988 CarswellBC 252 (S.C.C.) — considered 
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C.E.L.R. 53, 3 C.R. (3d) 30, 40 C.C.C. (2d) 353, 1978 CarswellOnt 594 (S.C.C.) — considered 

R. v. Smith (2007), 2007 CarswellOnt 3491 (Ont. S.C.J.) — considered 

R. v. Underwood (2002), 170 C.C.C. (3d) 500, 2002 ABCA 310, 2002 CarswellAlta 1665, 9 C.R. (6th) 354, 320 A.R. 
151, 288 W.A.C. 151 (Alta. C.A.) — considered 

R. v. Warner (1994), 1994 CarswellOnt 159, 21 O.R. (3d) 136, 75 O.A.C. 288, 94 C.C.C. (3d) 540 (Ont. C.A.) — 
considered 

Statutes considered: 

Environmental Protection Act, R.S.O. 1990, c. E.19 
Generally — referred to 

Occupational Health and Safety Act, R.S.O. 1990, c. O.1 
Generally — referred to 

s. 1(1) “constructor” — referred to 

s. 23(1)(a) — referred to 

s. 61 — referred to 

Regulations considered: 

Occupational Health and Safety Act, R.S.O. 1990, c. O.1 
Construction Projects, O. Reg. 213/91 

s. 135(1) — referred to 

 

Total page 129

sgotterm
Record 3 - Page 121 of 127



R. v. Reid & DeLeye Contractors Ltd., 2008 CarswellOnt 7663 
2008 CarswellOnt 7663, 77 W.C.B. (2d) 301 
 

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

 

A.J. Child J.P., (Orally): 
 
1      Mr. Keith on behalf of the defendant, Reid & DeLeye Contractors Ltd., hereinafter referred to as Reid & DeLeye has 
objected to any questions being asked of Inspector Howe of the Ministry of Labour regarding whether or not Reid & DeLeye 
appealed the order which is contained within the field visit report, now marked as Exhibit 5, issued by the said Inspector 
Howe to Reid & DeLeye pursuant to section 61 of the Occupational Health and Safety Act naming Reid & DeLeye as a 
constructor. It should be indicated that Exhibit Number 5 totals three pages. Page one contains the order issued to Reid & 
DeLeye. At the bottom of page one in small print - do you have that exhibit, Exhibit Number 5? 
 
2      It states: “You are required under the Occupational Health and Safety Act to post a copy of this report in a conspicuous 
place at the workplace and provide a copy to the health and safety representative or the joint health and safety committee if 
any. Failure to comply with an order, decision or requirement of an inspector is an offence under Section 66 of the 
Occupational Health and Safety Act. You have the right to appeal any order or decision within 30 days of the date of the 
order issued and to request suspension of the order or decision by filing your appeal and request in writing on the appropriate 
forms with the Ontario Labour Relations Board, 505 University Ave., 2nd Floor, Toronto, Ontario, postal code M5G 2P1. 
You may also contact the Board by phone at (416) 326-7500 or 1-877-339-3355 (toll free), mail or by website at 
http/www.gov.on.ca/lab/olrb/home.htm for more information.” 
 
3      Page two contains an order issued to K & S Forming Inc. and page three is a narrative of the incident involving the 
charges before the Court. 
 
4      Mr. Keith submits that any questions regarding whether or not Reid & DeLeye appealed the order are not relevant. He 
further submits that if the Court finds that the questions are relevant that this Court should utilize its discretion and find that 
the prejudicial effect of this evidence outweighs its probative value. As well Mr. Keith in his submissions made argument in 
regard to the validity of the order itself but it appears in my review of his later submissions at page three of the transcript of 
the proceeding dated October 5th, 2007, that he indicated that R. v. Consolidated Maybrun Mines Ltd. is authority that there 
cannot be a collateral attack on a valid order. However, I will deal with the order in a few moments. Mr. Johnstone, although 
he acts for the co-defendant, has joined Mr. Keith in support of his objections. 
 
5      Mr. Warning on behalf of the Ministry submits firstly that questions regarding whether or not Reid & DeLeye appealed 
the order issued by Inspector Howe are relevant as that conduct in not appealing is inconsistent with Reid & DeLeye’s 
assertion that they are not a constructor as defined by the Occupational Health and Safety Act. Secondly, if this Court finds 
that this area of evidence is relevant then the prejudicial effects if any do not outweigh its probative value. In regard to any 
challenge by defence to the validity of the order, Mr. Warning submits that this court is not empowered to adjudicate on the 
validity of the order. 
 
6      In regard to the relevance aspect of this issue, counsel who are experienced in these matters have indicated there is no 
case law that directly deals with it. It appears therefore that this could be the first time that a prosecutor has sought to elicit 
evidence against a defendant of their failure to appeal an order to comply. 
 
7      I will deal firstly with the issue regarding the validity of the order. In regard to the case of R. v. Consolidated Maybrun 
Mines Ltd., a decision of the Supreme Court of Canada reported at [1998] S.C.J. No. 32 (S.C.C.) and submitted by Mr. 
Warning, the court held that an order cannot be collaterally challenged in a penal court as to its validity where the party 
wishing to challenge it has not availed themselves of the appeal mechanisms provided by the Act. That case dealt with an 
order issued pursuant to a section of the Environmental Protection Act and the defendant was charged with failing to comply 
with that order. I am of course bound to follow this decision. In order for me to rule that I do have jurisdiction to hear a 
collateral attack upon the validity of an order issued pursuant to this Act that was not appealed it would be necessary for me 
to find a distinction between those relevant aspects of the Environmental Protection Act and the Occupational Health and 
Safety Act. Defence counsel did not make any submissions regarding any distinction and I cannot say in applying the factors 
set out in R. v. Consolidated Maybrun Mines Ltd. that any distinctions that there are, would cause me to deal with it any 
differently than if the legislation were the Environmental Protection Act rather than the Occupational Health and Safety Act. 
The Occupational Health and Safety Act specifically provides for a challenge to the order pursuant to section 61 of the said 
Act to the Ontario Labour Relations Board, which is a tribunal specifically empowered to deal with such challenges. As a 
result I find that I do not have jurisdiction to deal with what would amount to a collateral attack upon the validity of an order 
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that was not appealed. I have already heard evidence that the order was not appealed. 
 
8      I will now deal with the issue of relevance and as well I will refer to judicial comment regarding inferences. Regarding 
relevance, the onus is upon the prosecutor to prove upon the balance of probabilities that the evidence is relevant. Relevance 
can only be determined in the context of the case and the positions of counsel. Although relevance is a fundamental concept, 
numerous courts over the years have quoted many different definitions. In R. v. Morin, reported at [1991] O.J. No. 2528 (Ont. 
Gen. Div.) Justice Donnelly of the Ontario General Division at that time stated: 

Relevant evidence is evidence which either by itself or in conjunction with other evidence tends to show the existence or 
non-existence of a fact in issue. There must be a logical nexus between the fact sought to be adduced and the matter 
about which the inference is to be drawn. The primary fact must be logically probative of the conclusionary fact. 
Evidence that is not probative of a fact in issue tends to prove nothing and is inadmissible. The general principle is that 
all relevant evidence is admissible subject to exclusionary considerations. 

 
9      In R. v. Morris, reported at (1983), 7 C.C.C. (3d) 97 (S.C.C.), Justice Lamer of the Supreme Court stated: 

In Regina versus Cloutier, Pratte, J., writing for a majority of this court stated the following: “For one fact to be relevant 
to another there must be a connection or nexus between the two which makes it possible to infer the existence of one 
from the existence of the other. One fact is not relevant to another if it does not have real probative value with respect to 
the latter.” 

 
10      In R. v. Arp, reported at (1998), 129 C.C.C. (3d) 321 (S.C.C.) Justice Cory of the Supreme Court stated: 

To be logically relevant an item of evidence does not have to firmly establish on any standard the truth or falsity of a 
fact in issue. The evidence must simply tend to increase or diminish the probability of the existence of a fact in issue. As 
a consequence there is no minimum probative value required for evidence to be relevant. 

 
11      Finally in R. v. Corbett, reported at (1988), 41 C.C.C. (3d) 385 (S.C.C.) Justice LaForest of the Supreme Court stated: 

As I observed earlier at the stage of the threshold inquiry into relevancy basic principles of the law of evidence embody 
an inclusionary policy namely that any item of evidence which as a matter of common sense, logic, and human 
experience has any tendency to prove a fact in issue ought, prima facie, to be admitted to assist in the discovery of truth 
because the cumulative effect of such evidence may be sufficient to prove a fact in issue. 

 
12      Regarding inferences, as stated by Mr. Justice O’Neil of the Superior Court of Justice in the case of R. v. Smith 
reported at [2007] O.J. No. 2172 (Ont. S.C.J.). 

A good starting point for any discussion of inference drawing is the definition offered by Justice Watt: An inference is a 
deduction of fact which may logically and reasonably be drawn from another fact or group of facts found or otherwise 
established in the proceedings. It is a conclusion that may, not must, be drawn in the circumstances. 

Equally important is Justice Watt’s admonition that, the boundary which separates permissible inference from 
impermissible speculation in relation to circumstantial evidence is often a very difficult one to locate. 

 
13      And finally in the decision of R. v. Katwaru reported at (2001), 153 C.C.C. (3d) 433 (Ont. C.A.), Justice Moldaver 
stated at page 444: 

In order to infer a fact from established facts, all that is required is that the inference be reasonable and logical. The fact 
that an inference may flow less than easily does not mean that it cannot be drawn. To hold otherwise would lead to the 
untenable conclusion that a difficult inference could never be reasonable and logical. 
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14      The defendant Reid & DeLeye are charged that they did on or about the 21st day of March, 2006, did commit the 
offence of failing as a constructor to ensure that the measures and procedures prescribed by section 135 (1) of Ontario 
Regulation 213/91 as amended were carried out at a project located at 700 Hespeler Road, Cambridge, Ontario contrary to 
section 23 (1) (a) of the Occupational Health and Safety Act, R.S.O., 1990, c. 0.1 as amended. 
 
15      Mr. Keith in an opening address has indicated that one of the key issues that will be raised by the defence is that Reid 
& DeLeye are not a constructor as defined by the Occupational Health and Safety Act. In other words Mr. Keith is saying 
that this is one of the essential elements that the prosecutor will need to prove beyond a reasonable doubt. I find therefore that 
the issue of whether or not Reid & DeLeye appealed the order naming them as a constructor is a material one. 
 
16      Mr. Keith in one of his arguments submits the following and I am quoting from paragraph 9 of his written submissions 
as follows: “The Rules of Evidence in a strict liability public welfare offence such as this prosecution under the Occupational 
Health and Safety Act do not require the Crown to prove mens rea or the requisite mental intent. Therefore the intentions of 
the state of mind of the defendant corporation are not material or relevant to any prosecution under the Occupational Health 
and Safety Act. Since the Crown is attempting to draw an inference from evidence whether or not Reid & DeLeye appealed 
the order, this inference goes to the state of mind or mens rea of the corporate defendant and is therefore inadmissible.” 
 
17      Indeed in R. v. Sault Ste. Marie (City) [1978 CarswellOnt 24 (S.C.C.)], Mr. Justice Dickson did indicate on behalf of 
the Supreme Court a new category of strict liability offences of which there is no need for the Crown to prove mens rea. 
 
18      Mr. Warning has stated in response to Mr. Keith’s argument that we are not dealing with state of mind only conduct. 
However, I find that the not appealing the order goes to state of mind. 
 
19      In R. v. Sault Ste. Marie (City), Mr. Justice Dickson stated as follows: 

Offences in which there is no necessity for the prosecution to prove the existence of mens rea, the doing of the 
prohibited act prima facie imports the offence leaving it open to the accused to avoid liability by proving that he took all 
reasonable care. This involves consideration of what a reasonable man would have done in the circumstances. The 
defence will be available if the accused reasonably believed in a mistaken set of facts which if true would render the act 
or omission innocent or if he took all reasonable steps to avoid the particular event. These offences may properly be 
called offences of strict liability. Mr. Justice Estey so referred to them in Hickey’s case. 

 
20      Although the prosecutor is relieved in strict liability cases from having to prove mens rea, the state of mind of a 
defendant at the time of the offending act is relevant where the defendant raises the defences of due diligence, necessity or 
officially induced error. 
 
21      As well, I see nothing in the decision of Mr. Justice Dickson that would not permit the introduction of post offence 
conduct that would go to the state of mind of the defendant. 
 
22      In the written submissions of Mr. Keith he quotes a passage from the text Evidence, Principles and Problems authored 
by Delisle, Stuart and Tanovich. In the example given on page 103 an individual was charged with the absolute liability 
offence of possession of undersized lobsters. The authors opine that lack of knowledge by the defendant that the lobsters 
were undersized was immaterial. I do not disagree with that opinion. However if necessity or officially induced error had 
been advanced by the defendant, state of mind would have been material. 
 
23      Secondly, the example given dealt with state of mind at the time of the offence not subsequent to it. 
 
24      I find therefore that the evidence that the prosecutor seeks to introduce is capable of being considered as relevant. 
 
25      When submissions were being made by counsel I referred to the case of Ontario (Ministry of Labour) v. Pioneer 
Construction Inc., reported at [2005] O.J. No. 2279 (Ont. S.C.J.), a decision of Justice Gordon of the Superior Court of 
Justice sitting as an appeal court. The appeal in part involved the defendant appealing their conviction under the Occupational 
Health and Safety Act based upon the trial judge erring in relying on the defendant’s subsequent remedial action in his 
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consideration of the due diligence defence. Justice Gordon stated: 

If one looks to criminal precedent for guidance after the fact conduct may be considered relevant circumstantial 
evidence from which to consider possible inference depending upon the context. 

If it is sought to be used to establish the accused as the person who committed the crime it may be of considerable 
probative value. If it is sought to be used to establish the degree of culpability it may have little or no probative value. 

 
26      Justice Gordon further states: 

If this is applied to our facts and prosecution the remedial action of guards is very probative of the fact the appellant was 
in control of all aspects of the machine, its operation and its supervision and was therefore the perpetrator if there was a 
contravention. 

 
27      Although not directly analogous to the facts of this case they are somewhat helpful and as well support my view that 
post offence conduct may be admissible if relevant. In Pioneer Construction the defendant took active steps - post offence 
remedial action. In the case before me it is the defendant’s inaction by not appealing that is in issue. 
 
28      An important question then is, can this inaction raise an adverse inference. The silence of a party in certain cases will 
render statements made in his presence evidence against him of their truth if the circumstances be such that he could 
reasonably have been expected to have replied to them. This quotation from Phipson on Evidence, 11th edition, 1970, page 
757 was accepted by Justice Martin of the Ontario Court of Appeal in the case of R. v. Govedarov reported at (1974), 16 
C.C.C. (2d) 238 (Ont. C.A.) as being a correct statement of the law. 
 
29      In R. v. Warner reported at (1994), 94 C.C.C. (3d) 540 (Ont. C.A.) Mr. Justice Griffiths of the Ontario Court of Appeal 
stated as follows and in part quoting a well-known text: 

Silence may be taken as an admission. Where a denial would be the only reasonable course of action expected if that 
person were not responsible. 

 
30      And the text quoted was Sopinka, Lederman and Bryant, The Law of Evidence in Canada (Markham, Butterworth 
1992) at page 286. 
 
31      In R. v. Baron (1976), 31 C.C.C. (2d) 525 (Ont. C.A.), Justice Martin put the principle as follows at pages 539 and 
540: 

The silence of a party will render statements made in his presence evidence against him of their truth if the 
circumstances are such that he could reasonably be expected to have replied to them. Silence in such circumstances 
permits an inference of assent. 

 
32      I am mindful that these analogies are very different from the fact situation before me but as I have already indicated 
counsel have stated that there is no previous case law on this issue. I have therefore applied some of the logic from the above. 
 
33      I find the following: 

1. Whether or not Reid & DeLeye is a constructor is a key issue regarding the charge against them. 

2. It is not disputed by defence counsel that the order contained within Exhibit 5 was issued by Inspector Howe to Reid 
& DeLeye and received by them. 

3. The order names Reid & DeLeye as constructor. 
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4. The order itself for the most part is typed and in a printed form which is legible. It contains signatures towards the 
bottom of the page. 

5. At the very bottom of the page albeit in small print is a statement indicating the right to appeal within 30 days the 
manner in which the appeal can be initiated and phone numbers and a website for more information. 

 
34      I find that questions regarding whether or not Reid & DeLeye appealed the order are relevant and their not appealing 
the order is capable of supporting an inference that they agreed or accepted that they were a constructor. 
 
35      I believe that it is a permissible inference that someone who received such an order as a matter of common sense and 
logic would make a denial upon receiving it. I would state that there is no minimum probative value required for evidence to 
be relevant. 
 
36      As well, as stated by Justice Conrad of the Alberta Court of Appeal in R. v. Underwood reported at (2002), 170 C.C.C. 
(3d) 500 (Alta. C.A.): 

But facts are not irrelevant just because they can be interpreted in more than one way or because more than once 
inference can be drawn from them. It need only be shown that one possible interpretation of the facts is relevant to an 
issue at trial. The strength or weight of the evidence is a matter for the trier of fact. 

 
37      I am invested with a residual discretion to exclude this evidence where its probative value is outweighed by its 
prejudicial affect. The onus is on the defence upon the balance of probabilities to exclude what would be otherwise 
admissible evidence. In my balancing of probative value and prejudicial effect I will consider a number of factors. 
 
38      Regarding probative value I must look at what issue is in question. In this case the issue has been identified as whether 
or not the prosecutor can prove beyond a reasonable doubt that Reid & DeLeye are a constructor as defined by the 
Occupational Health and Safety Act. I find that this is an important issue and not only is not conceded but that Mr. Keith 
strenuously requires that the prosecutor prove, which is of course his right. As a result of it being a major issue it is a 
significant factor that I consider in my weighing of the two competing principles. 
 
39      The evidence tendered by the prosecutor in support of the inference appears to be strong. 
 
40      Regarding the strength of the inference I believe its strength is reduced by the number of innocent inferences that could 
be drawn as well. 
 
41      In assessing prejudicial effect I have considered any undue amount of time that would be caused in this trial by hearing 
this issue. The prosecutor’s evidence I believe would be brief. I believe that for Reid & DeLeye to rebut the inference it 
would not take an inordinate amount of time. 
 
42      Secondly, is there any danger that the defence will not be able to respond to the evidence tendered by the prosecution? 
That is a consideration. Although Mr. Keith may not have anticipated that Mr. Warning was going to be leading this evidence 
I believe that as a result of the lengthy adjournment that was granted to continue this trial, Mr. Keith could now properly 
prepare his case. I believe that the defendant has the ability to rebut the inference by an explanation either by calling defence 
witnesses or themselves. 
 
43      Thirdly, I do not believe that I would be confused or distracted in any way by the evidence. It would be one piece of 
evidence to be considered and weighed along with all the other evidence. Mr. Johnstone submitted that one of the factors in 
considering prejudicial effect would be the extent to which the evidence may support an inference of guilt based solely on 
bad character. I can see no nexus between the lack of appeal of the order by Reid & DeLeye and an inference of guilt based 
upon bad character. 
  

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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0HARR1S 

March 3, 2020 

By EMail 

Board of Directors 

Harris & Company LLP 

14th Floor, 550 Burrard Street 
Vancouver, BC 
Canada V6C 285 

Scott A. McCann 

D/ 604 891 2233 

smccann@harrisco.com 

Our file 008946.002 

Yukon Workers' Compensation Health and Safety Board 
401 Strickland Street 
Whitehorse, Yukon YlA 5N8 

Attention: Pauli Gabb, Board Manager 

Dear Sirs and Mesdames: 

Re: Appeal of OHS Decision Letter: July 23, 2019-Complaint from  

TI 604 684 6633 
F / 604 684 6632 
harrisco.com 
info@harrisco.com 

Workplace Law 
& Advocacy 

We remain the authorized representative for  (the "Employer") with respect to the 
above matter. We are filing this reply submission on behalf of the Employer in response to the 
February 15, 2020 response submission from  ("  Submission"), and 
the February 25, 2020 response submission filed on behalf of the Director of Occupational 
Health and Safety (the "Director's Submission"). 

In regard to  Submission, beyond noting  has not addressed the 
Employer's submission in relation to the proper interpretation of section 26 of the Act and has 
instead chosen to engage in ad hominem attacks, the Employer has nothing further to add. 

In regard to the argument in the Director's Submission that the time limit for appealing a 
decision is mandatory, the Employer has not sought to be relieved from the time limits under the 
Act. The Employer's position is that it complied with the time limits set out in the Act because 
the grammatical and ordinary language of section 26, read in context, provides a party with the 
ability to wait for an order before appealing a decision. 

In addition to those general comments, the Employer replies to the Director's Submission as 
follows: 

1. At page 12 of the Director's Submission, it is stated that the Employer's "entire 
interpretation" of section 26 is premised on an argument involving prejudice. That is simply 
not accurate. The Employer's entire argument is based on the rules of statutory 
interpretation - rules that the Director's Submission does not address. The Director's 

Total page 136

1

1 1

1 1

1

sgotterm
Record 4 - Page 1 of 5



2 

Submission appears to be fixated on its interpretation of section 26 of the Act, rather than 
addressing what the intent of the legislative assembly was - as evidenced by the language of 
the Act, considered in context. It is not for any of the parties to impose their view of intent 
on the language of the Act. It is the intent of the legislative assembly that must be 
determined through the language of the Act, the purpose and objective of the Act, and any 
evidence of why that language was employed. 

2. At page 11 of the Director's Submission, the following is stated: 

... Once a decision is issued, an aggrieved party has 21 days to appeal that decision. 
Similarly, once an order is issued, an aggrieved party has 21 days to appeal that 
order ... [emphasis in the original] 

The Employer submits this argument requires that language be read into section 26(2) 

which does not exist. We made this point in our February 5, 2020 submission, and the above 
excerpt from the Director's Submission perfectly illustrates how additional language would 
be required to achieve the result sought by the Director. Section 26(2) of the Act does not 
use the language "that decision". It is true that if additional language existed in section 26(2) 

the Director's interpretation may hold. For example, the Employer agrees that the following 
language would support that the Employer's appeal was out of time: 

An appeal of a direction or decision of the director, chief officer, or safety officer 
must be in writing and delivered to the director within 21 days after the date of that 
direction or that decision which is the subject of the appeal. 

However, section 26(2} does not use the word "that" to indicate a specific direction or 
decision. Accordingly, the fact additional language is necessary to achieve the result sought 
by the Director supports that section 26(2), as drafted, does not preclude this appeal from 
proceeding. 

3. The same goes for the argument in the Director's Submission, also at page 11, that "the Act 
allows for appeals of decisions and orders to trigger appeal periods for both orders and 
decisions separately". With respect, this is not accurate. This again requires words which are 
not present under section 26(2) be read into that section. Specifically, the Act does not 
allow for appeals of decisions "and" orders to trigger appeal periods. The Act is clear in 
allowing for appeals of decisions "or" orders. The Employer submits "and" and "or" have 

fundamentally different meanings and the Director's interpretation is contingent upon the 
word "or" being replaced by the word "and". Had the drafters of the legislation wanted to 
create separate appeal periods it was open to them to use "and" instead of "or", and to add 
further language as the Director's Submission does. Clearly, the drafters of the legislation 
chose not to do so, and it is not for the Director to rewrite the legislation to fit their opinion 
of its meaning. 

4. When the Director's Submission does address the Employer's position regarding the use of 
the word "or", it states "the use of "or" is only to contemplate that an appeal may be filed in 
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respect of an order (or refusal to make an order) or a decision". While this may be the 
Director's interpretation, no support is provided for this position. Certainly the ordinary and 
grammatical meaning of the word "or" does not lead to this interpretation. Nor has the 
Director provided any evidence to support that this limited interpretation was the intent of 
the legislative assembly (on that point the Employer notes the Director's Submission does 
not provide any evidence of intent of the legislative assembly which overrides the clear 
language of section 26(2)). The Employer submits it is not open to the Director to infer an 
intent which is not apparent on the face of the language or supported by evidence. 

5. At page 2 of the Director's Submission, the limits of the Safety Officers' decision making 
authority (as set out in the Decision) are relied upon. The Employer submits the limits of the 
authority of the decision makers supports the Employer's position. As noted in the quoted 
excerpt, a safety officer can only determine whether a prohibited reprisal occurred and 
whether other enforcement measures against an employer may be warranted. In other 
words, if there were to be any consequences flowing from the Decision, the Safety Officers 
should have decided that other enforcement measures (ie. orders) were warranted. 

The Employer submits this is consistent with how offences under the Act are prosecuted. 
Specifically, pursuant to section 46(3} of the Act an order is required: 

In any prosecution for an offence under this Act, a copy of an order purporting to 
have been made under this Act or the regulations and purporting to have been 
signed by the person authorized by this Act or the regulations to make the order is 
evidence of the order without proof of the signature or authority of the person by 
whom it purports to be signed. [emphasis added] 

The Employer submits that if a decision could be prosecuted without the existence of an 
order, section 46(3} would refer to an order or a decision. The fact it only refers to an order 
supports that the Safety Officers in this case had to determine other enforcement measures 
were warranted (ie. issue an order) before any consequences flowed from the Decision. 

6. At page 11 of the Director's Submission it is noted that not every decision made under the 
Act will result in an order. The Employer acknowledges this is the case but submits it 
supports that a party is entitled to wait to see if an order will be issued before appealing a 
decision that could have no further implications. The Employer is not aware of any 
consequences under the Act which flow from a decision absent an order. Consequences 
flow from orders, as is evident from the discussion above under point 5 (ie. section 46(3} 
specifically contemplates prosecutions flowing from orders, but does not make the same 
allowance for decisions). The Employer submits this supports an intention of the legislative 
assembly, under section 26(2}, to allow parties to wait and see if consequences will flow 
from a decision before appealing that decision. 

7. At page 3 of the Director's Submission, the Director relies on the fact section 18 of the Act is 
not referred to in the Inspection Report. The Employer submits this is irrelevant to an 
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interpretation of the requirements of section 26(2). The language of that section allows a 

party to wait for an order flowing from a decision and the fact is that the Decision was 

broader than section 18. That the Inspection Report flowed from the Decision is evident 

from the fact the Decision was attached to the Inspection Report. Further, and in any event, 
orders #2 and #3 make specific reference to . 

8. In regard to the Director's Submission's reliance on R v Reid & De/eye Contracts Ltd, the 

Employer notes there was no issue in that case of decisions versus orders. Rather, orders 

had been issued against the accused and those orders were not appealed. In this case, no 

orders were issued at the time the Decision was made and once the orders were issued the 

Employer appealed in accordance with the requisite appeal time limits. 

9. Finally, at page 13 of the Director's Submission it is stated that where a party disagrees with 

a decision it is "a matter of common sense" that they should appeal it. With respect, 

common sense does not define a party's obligations under the Act, the language of the Act 

defines the obligations and does not include an obligation to appeal a decision that is 

distinct from an order. Further, common sense is not a tool of interpretation that can 

override the clear language of a statute. This has been made clear in a number of decisions 

of the Supreme Court of Canada, including the following: 

• R v McIntosh, [1995] 1 SCR 686, at paragraph 34: " ... where, by the use of clear and 
unequivocal language capable of only one meaning, anything is enacted by the 

legislature, it must be enforced however harsh or absurd or contrary to common 

sense the result may be (Maxwell on the Interpretation of Statutes, supra, at p. 29). 

The fact that a provision gives rise to absurd results is not, in my opinion, sufficient 

to declare it ambiguous and then embark upon a broad-ranging interpretive 

analysis." [emphasis added] 

• Canada (Attorney General) v Mossop, [1993] 1 SCR 554, at paragraph 36: " ... when 

Parliamentary intent is clear, courts and administrative tribunals are not empowered 

to do anything else but to apply the law." 

While subsequent decisions have made clear that common sense may assist in gleaning a 

statute's purpose and objective, the Employer submits common sense cannot override the 

clear meaning of section 26(2) without some evidence to support that such common sense 

was within the contemplation of the legislative assembly when it drafted the provision. No 
such evidence of intent has been provided by the Director. Further, and in the event this 

Appeal Panel determines common sense is a factor for consideration, the Employer submits 

common sense supports that a party should not have to appeal a decision where no 

consequences flow from that decision. 

Based on the foregoing, the Employer submits that its interpretation of section 26(2) of the Act 

should be accepted by this Appeal Panel as it is supported by the ordinary and grammatical 

meaning of the words the legislative assembly has adopted. In contrast, the interpretation urged 
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by the Director is based entirely on opinion, and the addition of language the legislative 
assembly did not see fit to include in the Act. 

Conclusion 

For the reasons set out in this letter, and the Employer's February 5, 2020 submission, the 
Employer submits the rules of statutory interpretation support that the Notice of Appeal of the 
Decision was not filed out of time and that the Appeal Panel should proceed to consider the 
merits of the Employer's Appeal of both the Decision and the Orders. 

Accordingly, it is requested that the Appeal Panel confirm that the Employer's August 30, 2019 
Notice of Appeal of the Board's July 23, 2019 Decision was brought within the requisite time 

period under section 26 of the Act. 

All of which is respectfully submitted. 

Yours very truly, 
Harris & Company LLP 

Per /?//_, -X v ~ 
Scott A. Mccann * 

* Law Corporation 

SAM/bnc 

cc Client 
GEN ERAL/008946 ,002/3142 612, 1 

5 
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YUKON WORKERS' 
COMPENSATION 
HEALTH AND 
SAFETY BOA.RD 

OCCUPATIONAL HEALTH AND SAFETY I.R. NO.  

INSPECTION REPORT 
Pursuant to the Occupational Health and Safety Act ("the OHS Act"). any person who fails to comply with the 
Act. the Occupational Health and Safety Regulations ("the Regulations") or orders of an officer is subJect to a 
penalty and/or prosecution and/or closure order Any person aggneved by any dec1s1on made by a safety 
officer may appeal to the Board. Appeals must be delivered in writing to the Director within 21 days of the 
decision. A decision which has been appealed remains in effect and must be complied with untll an inquiry 
has been concluded by the Board 

Date of Issue: 2019-Aug-13 Date of Inspection: 2019-Jun-06 

Employer Name: Employer No.: 

Employer Phone No.: Worksite Phone No.: 

Employer Address: Worksite Location: 

T cured with : N/A Toured with : N/A 

Position: N/A Position : NIA 

No. of Workers: 0 

First Aid Attendant: N/A 

Received By: Delivery Method: Registered Mail 

Signature: 

Safety Officer: Jules Farkas 

Generated/Modified On: 2019-Aug-13 2:01 PM Page 1 of 7 
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

Inspection Details: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.: 

Number of Orders: 5 

This report is a result of an investigation and not an inspection into a complaint of an alleged prohibited reprisal filed on 
November 27, 2018 by a  employee with the Yukon Workers 
Compensation Health and Safety Board (YWCHSB) . 

The decision letter dated July 23, 2019 regarding the investigation into the complaint is attached to this inspection report. 

As a result of the investigation, YWCHSB found several violations of the Yukon Occupational Health and Safety Act and 
Regulations. 

Orders are written to  as outlined within this inspection report as a result of the investigation. 

 shall post a copy of this inspection report in a conspicuous place within the workplace where it is likely to come to 
the attention of the workers and shall furnish a copy of this report to the health and safety representative and the committee 
pursuant to Section 41 of the Yukon Occupational Health and Safety Act. 

Order Number: 1 

OHS Legislation: Occupational Health and Safety Act s.32(2)(c) 

In accordance with section 32(2)(c) of the Occupational Health and Safety Act, you are required to provide written 
notification of compliance to the orders issued below. This notification must be submitted to the office of the issuing Safety 
Officer by the compliance date assigned to the order(s). Failure to comply with this order will result in the issuance of an 
administrative penalty in accordance with section 45(1 )(a)(b) of the Occupational Health and Safety Act. 

Compliance Due Date: As stated with each order. 

Order Number: 2 

OHS Legislation: Occupational Health and Safety Acts. 3 (1) (a) (b) 

 contravened section 3(1 )(a) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  
employees in the following manner: 

 in front of  
employees.   . 

 in front of   
employees.   . 

 was witnessed by   employees during a    
   . 

A member of    team was witnessed by a   employee encouraging 

Safety Officer: Received By: 
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INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

and praising  for making the  

The results of a 2018  by  Management team 
acknowledged that  
with workers on   worksite. 

 2018   also stated that  found  
. However, the investigation,  

. Therefore, because of this  
 

. 

By  
 created and cu lture that failed to ensure, the workplace, 

machinery, equipment, and processes under the  care and control are safe and without risks to the health and 
wellbeing of  employees. 

 contravened section 3 (1) (b) of the Yukon Occupational Health and Safety Act. 

A review of   Operating Policy on Harassment was conducted and states: 

 

 2016 Operating Policy on  

A review of  2019   was conducted and states: 

 

 on the  site." 

 

By the examples provided of , it has been determined that 
 have allowed  to act contrary to  current policies and procedures on workplace harassment 

and  and behave in a manner that has been identified as  
 worksite. 

Occupational Health and Safety Act 
3 
(1 ) Every employer shall ensure, so far as is reasonably practicable, that 
(a) the workplace, machinery, equipment, and processes under the employer's control are safe and without risks to health; 
(b) work techniques and procedures are adopted and used that will prevent or reduce the risk of occupational illness and 
injury; and 

CORRECTIVE MEASURE: 

 shall develop and implement policies and procedures preventing  as it 
relates to the workplace. 

Safety Officer: Received By: 
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall ensure all   employees are trained , instructed and knowledgeable on the new policies and 
procedures regarding . This includes clear direction on how to report 

 in the workplace without fear of reprisal or retaliation. 

Once adequate policies and procedures pertaining to  in the workplace have been 
developed,  shall provide a copy of these policies and procedures to the YWCHSB issuing officer. 

Once all   employees have been trained , instructed and knowledgeable on the new policies and procedures 
regarding  in the workplace  shall , provide documentation illustrating the 
names and signatures of those   employees who took the captioned training to the YWCHSB issuing officer. 

 shall perform quarterly reviews and conduct an annual performance audit to verify and confirm that the policies 
and procedures are being followed . 

Compliance Due Date: 2019-0ct-01 

Order Number: 3 

OHS Legislation: Occupational Health and Safety Acts. 3 (1) (c) 

 contravened section 3 (1 ) (c) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  failed to ensure   employees are  
. 

   employees 
created an environment where employees no longer felt comfortable bringing forth health and safety concerns. 

 at risk of an occupational injury as defined under the Yukon 
Occupational Health and Safety Act by suppressing health and safety concerns; which demonstrated  

 posed to the health and safety of workers in the 
workplace. 

The Yukon Occupational Health and Safety Act requires a supervisor to provide proper instruction ensuring workers are 
aware of the hazards at work and work safety.  

 

 
 

in contravention of section 3 (1) (c) of the Yukon Occupational Health and Safety Act. 

Occupational Health and Safety Act 
3 
(1) Every employer shall ensure, so far as is reasonably practicable, that 
(c) workers are given necessary instruction and training and are adequately supervised, taking into acount the nature of 
the work and the abilities of the workers. 

Safety Officer: Received By : 
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INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

CORRECTIVE MEASURE: 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall ensure each supervisor is adequately trained and competent to deliver the proper instruction to workers 
under their direction and control in a manner that does not impede or obstruct the reporting or dissemination of health and 
safety information amongst  employees. 

 shall ensure each supervisor understands their responsibilities under the Yukon Occupational Health and Safety 
Act and Regulations and each worker is advised of the existence of any potential or actual danger to the health or safety of 
the worker of which the supervisor is aware. 

This corrective measure shall be assessed based upon  quarterly review and annual performance audit as 
outlined in order 2 of this inspection report. 

Compliance Due Date: 2019-0ct-01 

Order Number: 4 

OHS Legislation: Occupational Health and Safety Acts. 3 (2) (b) 

 contravened section 3 (2) (b) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  
 in the performance of their duties. 

 
 in 

contravention of section 3 (2) (b} of the Yukon Occupational Health and Safety Act. 

This created a condition where employees were frustrated and no longer felt comfortable bringing forth health and safety 
concerns and as a result, put  employees at risk of an occupational injury as defined under the Yukon 
Occupational Health and Safety Act. 

This is supported within  own  that states,  
" 

Occupational Health and Safety Act 
3 
(2) Without limiting the generality of subsection (1 ), every employer shall, so far as is reasonably practicable, 
(b) cooperate with and assist safety and health representatives and committee members in the performance of their duties; 

CORRECTIVE MEASURE: 

 shall ensure cooperation and assistance is provided to safety and health representatives and JHSC committee 
members in the performance of their duties regarding health and safety in the workplace. 

 shall ensure health and safety concerns that are brought forth to    team are 

Safety Officer: Received By: 
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INSPECTION REPORT 1.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

adequately addressed and documented in a time ly manner. 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall provide a copy the current list of the JHSC members for   worksite to the YWCHSB issuing 
officer. 

 shall conduct monthly JHSC meetings and shall provide a copy of the monthly   JHSC meeting 
minutes for the remainder of the 2019 calendar year to the YWCHSB issuing officer. 

 shall provide on a monthly schedule, a copy of   JHSC meeting minutes for the entire 2020 calendar 
year, to the YWCHSB issuing officer. 

This corrective measure shall be assessed based upon  quarterly review and annual performance audit as 
outlined in order 2 of this inspection report. 

Compliance Due Date: 2019-0ct-01 

Order Number: 5 

OHS Legislation: Occupational Health and Safety Acts. 35 (1) 

 contravened section 35 (1 ) of the Yukon Occupational Health and Safety Act. 

The investigation determined that  obstructed YWCHSB, Safety Officers while engaged in carrying out duties 
pursuant to the Yukon Occupational Health and Safety Act. 

During the interview process,  was given clear direction by YWCHSB Safety Officers not to enter the interview 
room while the interview process was underway. As further notification to   employees, YWCHSB Safety 
Officers clearly marked the door to the interview room with a do not disturb sign while interviews were in progress. 

On December 20, 2018 and December 21, 2018,   disrupted the interview process by entering the interview 
room and interrupting interviews being conducted by YWCHSB, Safety Officers. 

The actions and behaviors displayed by  on December 20, 2018 and December 21 , 2018 were found to be 
obstructive towards YWCHSB, Safety Officers engaged in carrying out duties under the Yukon Occupational Health and 
Safety Act and were also found to be intimidating by the individuals being interviewed. 

Occupational Health and Safety Act 
35 
(1) No person shall obstruct or hinder a safety officer engaged in carrying out duties under this Act. 

CORRECTIVE MEASURE: 

 shall ensure that no person obstructs or hinders a safety officer engaged in carrying out duties under the Yukon 
Occupational Health and Safety Act. 

Safety Officer: Received By: 
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INSPECTION REPORT I.R. NO.  

Date of Issue: 

Employer Name: 

2019-Aug-13 

 

Date of Inspection: 2019-Jun-06 

Employer No.:  

Number of Orders: 5 

 shall provide to the YWCHSB issuing officer, information illustrating that all  employees are aware 
understand their requirement to cooperate with a YWCHSB Safety Officer engaged in carrying out the duties under the 
Yukon Occupational Health and Safety Act and Regulations. 

Compliance Due Date: 2019-0ct-01 

• Any order issued by a Safety Officer of the YWCHSB takes effect immediately on issuance. 
• Any party aggrieved by an order may request an appeal of an order. For information regarding or to request an appeal, contact 
the Appeals Assistant at 667-5402 or 1-800-661-0443. 
• Initiating a request for an appeal does not operate as a "stay" or suspend the order pending the outcome of the review. 
• In accordance with section 31 of the Occupational Health and Safety Act, this report must be posted in a conspicuous place 
where it is most likely to come to the attention of employees. 

Safety Officer: Received By: 
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@ YUKON WORKERS' 401 STRICKLAND STREET 
COMPENSATION WHITEHORSE, YUKON 

HEALTH AND Y1A 5N8 

SAFETY BOARD 
TEL: (867) 667-5645 
FAX: (867) 393-6279 
TOLL FREE 1-800-661-0443 

Date: Print Name: 

Inspection#:  Signature: 

Company:  Phone: 

Compliance Notification 

Order Compliance Due 
Describe Work Which Was Done 

Date 
Number Date Completed 

2 2019-0ct-01 

3 2019-0ct-01 

4 2019-0ct-01 

5 2019-0ct-01 

Please fax or mail this form to Occupational Health & Safety as orders are complied with. 
If you have any questions or concerns regarding compliance with the orders , please 
contact our office at (867) 667-5450, or fax (867) 393-6279. 

If additional space is required , please copy this form or attach sheet of paper. 
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