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April 1, 2012 

OUTSIDE COUNSEL POLICY 
Legal Services Branch 
Department of Justice 

 
 
STATEMENT OF POLICY 
 
The Minister of Justice is responsible for providing legal services to the 
Government of Yukon. This includes retaining, monitoring and assessing the 
work of outside counsel.  
 
AUTHORITY   
 
The authority for this policy is section 6 of the Department of Justice Act, which 
states that the Minister of Justice “… is the legal advisor of the Commissioner 
and the Government of the Yukon …” 
 
PURPOSE 
 
The purpose of this policy is to maximise the value of legal services to the 
government and to ensure that legal services are provided within a consistent 
legal framework.  
 
The “Guidelines for Retaining, Monitoring and Assessing Outside Counsel” 
attached as Appendix A forms a part of this policy.  
 
POLICY OBJECTIVE 
 
The objective of this policy is to ensure that the Government of Yukon’s legal 
needs are met cost-effectively within a cohesive legal policy framework. 
 
APPLICATION 
 
This policy applies to each department1 of the Government of Yukon that 
requires outside counsel to provide legal services.  
 
APPROVAL AUTHORITY 
 
The retention of outside counsel for the Government of Yukon requires the 
approval of the Department of Justice. 
 
 

                                                
1 “Department” includes the Yukon Housing Corporation, the Yukon Liquor Corporation, Lotteries 
Yukon and the Occupational Health and Safety Branch, Yukon Workers Compensation Health 
and Safety Board. 
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MONITORING THIS POLICY 
 
This policy will be monitored for compliance and may be amended by the Legal 
Services Branch from time to time.  
 
ENQUIRIES 
 
For further information about this policy, please contact the Legal Services 
Branch at 667-5412. This policy is also available on the Legal Services Branch 
client website at http://internal.gov.yk.ca/depts/jus/lsb.html. 
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Appendix A 
 

Guidelines for Retaining, Monitoring, and Assessing Outside 
Counsel 

 
Background  
 
The Minister of Justice is responsible for providing legal services to the Government of 
Yukon. This includes retaining, monitoring, and assessing the work of outside counsel.  
 
The Department of Justice’s Legal Services Branch (“Legal Services”) provides a wide 
array of legal services to the government through an in-house legal team and outside 
counsel. As a result of the Department of Justice Act, outside counsel are retained by 
Legal Services in consultation with, and sometimes at the request of, a client 
department2.  
 
Purpose 
 
The purpose of these Guidelines is to detail for Legal Services staff, and for our clients, 
Legal Services’ role in retaining, monitoring, and assessing outside counsel. 
  
These Guidelines will help to ensure that the process by which outside counsel are 
retained, monitored, and assessed is fair, efficient, well-documented, and known to all 
Legal Services staff and client departments. 
 
These Guidelines are intended to apply to the hiring of outside counsel who are retained 
to provide legal services and engage in the practice of law (as defined in the Legal 
Profession Act) as opposed to other services such as acting as a policy advisor, a 
negotiator or mediator.  
 
Prior to Retaining Outside Counsel 
 
Client departments must contact Legal Services with respect to all their legal service 
needs. The client should contact Managing Counsel or the Assistant Deputy Minister 
responsible for Legal Services (“the ADM”). Please see the Legal Services Client 
website for a complete contact list: http://internal.gov.yk.ca/depts/jus/lsb.html. 
 
After being contacted by a client, Managing Counsel will determine if there is a Legal 
Services lawyer in their group who is able to handle the matter or case. If not, then 
Managing Counsel will determine, in consultation with the Legal Services’ management 
team, whether another practice group can provide counsel. 
 

                                                
2  “Client department” means a Government of Yukon department as well as the Yukon Housing 
Corporation, the Yukon Liquor Corporation, Lotteries Yukon and the Occupational Health and 
Safety Branch of the Yukon Workers Compensation Health and Safety Board. 
 . 
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If it is not possible to assign a Legal Services lawyer to the matter then the ADM or 
Managing Counsel will assist the client department to find a suitable outside counsel 
who will be retained by Legal Services on behalf of the client department.  
 
Reasons for Retaining Outside Counsel 
 
The typical reasons for retaining outside counsel are 
 

 the situation is urgent and the requirements of the matter or case exceed Legal 
Services’ resources; 

 the matter is of such a magnitude that it would not be possible for Legal Services 
to provide services while continuing to meet the needs of other clients; 

 the work requires expertise not available within Legal Services; 
 the use of a Legal Services lawyer may cause a conflict of interest;  
 it is more cost-effective to have outside counsel perform the work than Legal 

Services; or 
 special circumstances exist that require a particular lawyer or law firm. 

 
Selecting Outside Counsel 
 
Legal Services, in consultation with the client department, selects the most appropriate 
outside counsel to perform the legal services required. 
 
There are a number of factors that are considered in determining which outside counsel 
or law firm should be selected by Legal Services for any particular matter or case, 
including 
 

 the counsel or law firm’s 
o expertise, experience and capability to do the work,  
o knowledge of government practices and procedures, 
o knowledge of Yukon legal practice and procedure; 
o willingness to provide a cost estimate of the work, 
o hourly rate including their willingness to offer a discounted rate; 

 the absence of a conflict of interest by the counsel or law firm preventing them 
from acting for the Government of Yukon; and 

 whether the counsel or law firm is currently involved in any proceedings or 
matters against the Government of Yukon.  

  
Before the retainer letter is sent to the selected outside counsel, Managing Counsel or 
the ADM will have 
  

 spoken with the client department about identifying a contact person within the 
client department and about the conditions of the retainer including the nature of 
the work, the term, the hourly rate and the financial limit; 

 requested and received from the selected outside counsel a written cost estimate 
for the work, which will form part of the retained letter; and 

 determined which Legal Services lawyer will monitor the file (“the contact 
lawyer”). 
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Retaining Outside Counsel 
  
Once outside counsel has been selected, and prior to outside counsel commencing 
work, Legal Services will send the most current form of our retainer letter to outside 
counsel setting out the terms and conditions of the retainer including the term, the hourly 
rate, the financial limits and the requirement Legal Services be provided with copies of 
all written opinions. 
 
The retainer letter is sent to outside counsel by the ADM along with a standard 
government contract for signature by the ADM and outside counsel. The retainer letter 
will be copied to the client contact and will clearly identify the contact lawyer responsible 
for monitoring outside counsel's work. 
 
The Government of Yukon’s Contracting Regulations and associated Contracting 
Directive do not apply when retaining outside counsel. 
 
Hourly Rates for Outside Counsel 
 
The hourly rate for outside counsel will not exceed $325 per hour unless the ADM and 
the relevant ADM in the client department agree that exceptional reasons exist to justify 
a higher hourly rate. 
 
When deciding whether or not a higher hourly rate is appropriate, the ADMs will consider 
all the factors listed above under the heading “Reasons for Retaining Outside Counsel” 
as well as whether the work can be done by another law firm or outside counsel at $325 
per hour or less. 
 
The maximum hourly rate will be reviewed annually by the Department of Justice.  
 
Outside counsel's hourly rates must be established prior to the retainer and set out in the 
retainer letter. 
 
Payment of Invoices 
 
The client department is responsible for paying all fees associated with the retention of 
outside counsel.3 These fees include not just outside counsel’s billings but also 
disbursements such as photocopying and courier fees, transportation costs and witness 
and expert fees. 
 
The contact lawyer and the client department will, within 30 days of receiving an outside 
counsel invoice, review it to determine if the expenses are justified. 
 

                                                
3 If the reason for hiring outside counsel is only due to a lack of Justice’s capacity to do the work, 
then the ADMs will discuss whether there should be an apportionment of the costs as between 
the client department and the Department of Justice. 
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Legal Services will pay all outside counsel invoices according to the terms of the retainer 
agreement.4 
 
Legal Services will charge the client department or agency for the cost of each invoice. 
 
Any increase to the total value of an outside counsel retainer is subject to prior approval 
by the client department and the ADM, Legal Services. 
 
Monitoring Outside Counsel  
 
The role of the contact lawyer in monitoring outside counsel’s work can range from 
reviewing invoices to working as co-counsel depending on the client department’s 
instructions and Legal Services’ resources. The scope of the monitoring will be decided 
on a case by case basis following the contact lawyer’s discussion with the client 
department and outside counsel.  
 
While outside counsel will in most cases have carriage of the file or matter, the contact 
lawyer can provide to outside counsel public sector legal expertise as well as 
background and contextual information respecting the client department’s business and 
the government’s strategic priorities. 
 
Assessing Outside Counsel’s Services 
 
It is necessary at the conclusion of each outside counsel contract for the contact lawyer 
to work with the client department to assess the performance of outside counsel against 
the expectations set out in the retainer letter. 
 
In most cases, the final assessment of outside counsel’s performance can be done 
through the completion of a simple client satisfaction survey by the contact lawyer and 
client department. 
 
 
 
 

                                                
4  The terms include the requirement that outside counsel provide Legal Services with copies of 
all opinions and relevant correspondence. 
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